
¥ 0 L . x x r s . l  MADR-\3 8B B IB 3, 2 9

APPELLATE GIYIL.

B&fore Sit S.Subr^hmmia Auyar, Ofioiatmg Ghief Justioe, 
and Mr. Jmtiss Sankamn Nair.

SRI EAJA SIM H ADRI A P P i RAO (PLAiNTiPFi,
a p p e l l a n t , July 14, 27,

V, ^
PRATriPATI BAM AYYA a n d  o ia E B a  (D e p e n d a n t s ),

R e s p o n d e n t s  *

Misjoinder 0/ parties and aiusss of aaiion—Na misjoinder lohere one rd ic j merely
ancillary—Lctndlotd and te nar.t—Bights and liabilities of joint hssots and
Ussjrs wh.3 are tsnants in c m m o a —'T ransfer o f  P rop erty  Act I V  o j  138-2,
ss. 37 and 109.

A saU is bid f jt  mi-ijDinfigir whara tbara ig a joiadiar of twoCi*xi3ea of 
:aobioQ ia each ot which, ail iha deteaiiats ace aob iatarastad. Wtiera, however, 
there is really oaly oaa oa.j3s of aotioa agviaac soma dafsndanta and tha reiieC 

•olaimai agiinst tha oshar defandmcs is ouly aaoilUry ta btxe reliaf to be givao to 
ttha plaintiff ia respaoc of such oiusa of aocion, ths ssjic 13 not for raisjoiader,

Samln^da P4lay v. Stibha Red liar, (I .L  3  , I Mad., 333), distingaisbed.

P er  Sir S. SCBSAHMANEa. AYraR, 03g. O J ,— A tenant ia eonjman. may hava 
■ajaofcmenti to the exfjant of his mnatass. oq pcopec not'iae to qait ; aad the 
iaoluaioQ ia such a suit ot tha other oo-shacecs, as dafeadantSt is merely the 
'■inclusion of persons properly pirtiaa to tha procaading and not of Utigaats 
•agaiaat whom a aep^cata claim, having no oonuaotion with the ejaQtmentj is 
made.

PerSANKiBAS N air, J.— Th« distinotioa faatw'saa {faeJawiii Eaglaad and India 
■as 1:0 the right's and liabilities of j^int Isaaors *ind lesaesa diaaussed and asplained ;
•as also the rights of teaagcs. who »ra taaauts in comro.on.

Case law, English and Indian, o q  tha subjsiofc, Qonaidered. Wtterathe ralation 
is csaafced by confctaot with several join!; landlotda, according to the English 
•cases, auoh relation subsists only go long as all of them wish it to continue, whila 
^aooording to the Indian oasea it subsists until all of thaai agree to put'an ead fco 
•it ; and suoh a oonfcraoli oannot, in the absenoa of spaoiiil ciroaoistanaea, faa puli 
în end to by any one of them if they oontinua to hold a*? j^int tananta. This 

principle howerar, will noi: apply when ths suit is for ej jocmaat and partition 
*nd all the co-owners ace made parties.

The principles embodied in aeotioQs 37 and 109 of the Tcansfac of Property 
Act ought to ba applied in suoh cases, though they are not esprssaly declared 
applicable.

* Second Appeals Nos, 405 and 407 of 1903, presaQted agaiosfc 6hs deot^as 
ot J, H . Eobettson, E^q,, District Judge of KistQa, in Appaai Saits Ho3/ 53l>n:d 
650 ot 1902. presented a îinafe' the deotea'

' SabpediQaite Jadge o| KiaJjaa,, ia Ocigiual :



Set R a ja  When the le&sor recognises the rigbt of anolher in the prfniises demised, alt
SlMHaDRI obligations nf the lessee, as fco payment nf rent and surrender of possession,

m ust, if such obiigationa be severable, and the lessee will not be prejudiced by 
PRATTiP4TI S!ich severance, be psrformed by the lessee between the lessor and such other, 
B aMa IYA . in sush proportions as may bs SRttled by all ths parties concsroed, including the- 

leasee. If the matter has fco be decided by suit, the lessor, lessee and such other 
person will be necessary parties.

SciT by the plsbintiEf to recover from defendants Nos, 1 annl 2, 13̂  
acres 84 cenfes of land out; of 23 aeres Isised fco them as fcenantB from 
year to year. Subsequent; f:o the lease, the third defeadaofc brought 
a suit against the plaintiff to establish hia right to the lands, 
leased, and the suit terminated in a compromise decree passed on- 
appeal, by which the third defendant’s right to 9 acres 16 cents wag- 
recognised. Prior to the compromise, the plaintiff had determined 
the tenancy of defendants Nos. 1 and 2 by notice. The fourth 
defendant purchased the rights of the third defendant in the lands.

The plaintiff prayed for a partition of the 23 acres and posses­
sion of the 13 acres which should be allotted to bis share on such- 
parbition, by ejecting defendants Nos. 1 and 2.

The Subordinate Judge held that the suiti was bad for mis­
joinder and passed a decree for partition between the plaintiff and' 
defendants Nos. E and 4 dismissing the claim against defendantsi 
Nos. 1 and 2.

This decree was confirmed on appeal.

The plaintiff preferred this second appeal.

K, Ayya  for appellant.

S. Gopalaswami Avyangar for first, second and fourth re­
spondents.

J u d g m e n t .— I n  Second Appeal No. 406 of 1903.— Sir S'.
SubrAHM ANXA A y y a b , Offg. C.J.— The defendants Nos. 1 and 2' 
were let into possession of 23 acres of land in the plaintiff’s 
/iamindari as tenants from year to year. Subsequenf; to the crea­
tion of this tenancy the third defendant set up a claim to the whoI& 
land under a previous transaction between the plaintiff and that, 
defendant’s father. In a suib which ensued in consequence, there* 
was a compromise decree, according to which, the third defendant 
was declared entitled to the possession and enjoyment of 9 acres. 
16 cents and the plaintiff fco the remainder. Pending the litiga­
tion, and before the compromise, notice to quit was ^iyen in respect 
of the whole of the lands by fche plaintiff fco the defendants Nos. 1
and 2. W ith reference to these allegations, the plaintiff prays for
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4'decr«e eieetsing defenclaaS;=i- Kos. 1 ana 2 frota hia -slaare cti the R-^3*
S i m h a d b i

lanrls, viz.. 13 acre? 84 eenls?! eKol'aling-9 asre? 16 ceot-3 due fca the app.̂  R io  
th>'r i ’defeadani:, and hia trinsferea s-.he fourth defendant, by actTially pj^j.TTrM'ri 
gepirifcing fche sim o  io this saife ia G-ise ife ig m i  done earlier BA,MAVTa. 
in essetition of fcha razinama desree.

The lower Oourfcq directed a parbifcioa by metes and bounds 
of the kn d bsfcwean dafeadanfes Noa. 3 and 4 on the one hand and 
t>be plainfciff on fehe ofcber, and dismissed fiha al'-iiaa a,ga.in t̂ defend- 
anfcs No5. 1 and 2 on the g'-ound that it; involved a misjoinder of 
caosag of aobion. The quagtion is whaSher this dismissal is righ^.
The case of Saminada Pillai v. Subba Reddiafil) on which much 
reliaoee was placed on behalf of defendanfca Nos. 1 and 2 is dsarly 
distinguishabla. There, cerfcaiu membsra of a Joint Hindu fam ily  
sued fcheir eo-pircaoars far a partifeion and conabioed wifcb it a 
farbVier claim to ejecli teaanfea who held the land under feha family.
There waa thus a joinder of bwo oauses of astion, in eacb of which, 
all the defandanbs ware not inberestiei. Such, however, is not bbe 
ease here. There being already ao esaoufcable deerea for partition 
between tha plaintiff an^ the third defeodant, the actual division 
ag befeween them ia a mafctef for execution of the decree, and no 
longer a cause of action for a suit. The present suit cannot, 
therefore, be rightly viewed as combining one causa of action 
against defendants Nos. 3 and 4 in which defendants Nos. 1 and 2, 
have no interest; with another to eject the latter in which defend­
ants Nos. 3 and i  are likewise uninterested. As admittedly, 
an actual division of the share of the bhiri defendant in eseeulion, 
and delivery of it to hiao have not been effected, and as such 
division is essential bo the ejectnaenfc of defendants Nos. 1 and 2 
which is the relief to which the plaiabiif is entitled, assuming his 
ease to be otherwise well fouaded, it follows that the inclusion of 
the third and fourth defendants in this suit Is merely as that of 
persona properly parties to the proceeding in the circumsfeancea of 
the case, and noij as litigants against whom a separata claim having 
ao nacaseary oonnaotion wi&h the eiecfcmenfc of defendants Nos. 1 
an^ 2 js made, The error of the lower Courts was in filling to 
Ijecceiva that the actual diviBion was merely ancillary to the relief 
to be given to the plainfcifi in respect of hhe on ly  oaaee of acBbij 
involved in the suit, and in treating it as if it were a relief to b©
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8 b i R a ja  arnnbad io  a perfscfely independanfc claim fo r  pa ftib ion  as bafeweeatJIMHADBI
APPA Rao the plaiafeiff and defandanbs Nos. 3 and 4.

V ,

I^BATTiPATi jjj tba view I fcfika of tha casa, the diatnigsal complaiaed of 
m ust ba held to ba wrong, iaaaoQuah as the plaintiff will ba 
entiitled to eject defendants Nos. 1 and 2 from his portion of the 
lands on his showing that the tenancy as between him and those 
dafeadaats has bean duly detiermined, For, the effect of the 
compromise dacrae was to make the plaintiff and third defendant 
tenants-in-common so long as the 23 acres of land remained 
undivided: and it is aattled, that a tewint-in-common may have 
ejectment to the extent of his inberast on proper notice to quit. 
See Gutting v. Derbyil) and Doe.d on the demise of David 
Whayman and another v. Chaplin{2).

The decrees of the lower Courts, therefore, in so far as they are 
against the appallant must, I think, ba set aside, and the suit 
remanded to the Court of First Instance for disposal on the merits. 
The costs will abide and follow the result.

S an k aR A N  N aIR ,. J .“ According to the English oases where 
there is a joint laaae by jo in t tenants, any one of them may deter­
mine the tenancy so f ir  as ha is concerned. They proceed on the 
ground that, though the lease may have baan”granlied. by all, yet, 
in law, each leases only hia own. share or portion of the entire 
estate as he is interested only bo the extent of his share though 
the property is undivided, and ha therefore, put an end to
the tenancy creited by him even without the concurrence of the 
others, as it CH,Qnot depand upon another whan such tenancy is 
to be datarmined (Doe d on the demise of David Whayman v. 
Ghaplin{2).

In that case thraa out of the four joint tenants who alone gave 
notice determining tbe tenancy, were held entitled to recover three- 
fourths of the estate. Toe remalGiog trustee, it was found, had 
disapproved of tha notice, and it was nob necessary to decide 
anything as to the fourth share as the Court was only granting a 
new trial.

The full effect of such notice was considarad in a subseqaenb 
case, and it wa^ than decided that, though upon a joint lease by 
joint tenants, each in liw  leases only his own share according 
to the case above cited, yet any one of the joint tenants may

(1) 1776, 2 W . Bl., 1077. (2) 3 Taunfcoa.119, 120.
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■dafearmine th e  s o jira  ta i^ a oy  oa  b a h ilf  of all, 9733 bbough nob S4J\
auhborizad by the res'!, aacl the lassaa has acaordiagly to aurrander ai??% ftao
possession nob only of tha ahara of the jointi tenacb who gives ^^0 psattip.\ti
nofeica bat: of fcha eajire proparfcy. Tas.reaaQois afcatad to ba ”  that RAMdffA.
the tenant holds of each tha share of each so long as ha and each
■shall please, bat that ha holds tha whole of al/.so long as ha and
all shall please. ”  If the tenaQt ia cotapelied to aurrandar only a
portion, it might be a hardship on him as ha might not be willing
t3 coafcinua 60 hold tha rasfc; and if , bharafora, he is to have tha
right of treating tha taaancy a=! to the whole astata daterminad on
•saeh notioe, the sane right mmt ba reeogntsqd to sabgisfe in tha
other joint fienan*'iS. Dj&,d AsLin v. SttTimir&eUi L). Taat waa an
■action oa tha join!} daaiiaa of Jama? islia  and John Fineh who
ware exeautors and ioinf: damiaeaq under a wiil. Toe notice to
quit wa'S sig la i by John Finoh only, on bakalf of himself and
■the rest, and it wa^ held that suoh nobica determined the tenancy
as to both. Thig was followed in £>-)«. d Kiwlersley v. Hughes {'!}
and Alford v. Vickery (3).

Where the lessors are feananta in com m ia fcha same, priaeipla 
would seam to apply and any one of them may d&termine the 

itenanoy as to tha others also. Sea Woodfall’s * Landlord and 
Tenant,’ P. 369, Cola on ‘ Ejacfcment,’ p. i i  and Ebrahim Pir 
Mahomed v. Cnrsetje Sorabji de mtreii) where the EagUsh law 

•was applied on the original side to a suit to which a Hindn, a 
Iktahomedao and a Parai, ware parties.

It baa also bean decided that one tenant incom m oahas a right 
'to recover poasession of his undivided moiaty without tha other 
tananfe in common. Ha will than be in posaaagion with tha^asae? 
of the other moiety. Saa Gutting v < DerbyiS), and the qasea cited 

linnota (U) to that ease. Thus, according to tha English decisions, 
the Sabordinabe Judge ia wrong in holding that the plaintiff, as 
a joint tenant or fcananfc-in-oomoaon, ia not ©nfeitlad to eject dofand- 
anta Nos. 1 and 2 from his share of tha property on the ground 
-that ha and the fourth dafendaat have respaetively an undivided 
.right, as he puts it, in every inch of tha whole plot. Eat hia view 
isaems to derive considerable support from the Indian dec^ioriiti
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Sei Eaj\ The difference is teferred- to in the ease i'Q Alford -V; V ick ery {1) 
BiMHADBI r ,
APPA Rao 'where the Judge had to apply the fiinghsh law.

V .  . .

PRiTTiPATi Tha Calcutta and the Bombay High Courts bold that, where 
Eama\'Ya. .

a tenant has been pat into possession of property on behalf of
all the sharers he naay not ba turned oat except with the consent
of a ll: Krishnarav Jakagirdar v. Gooind Trimbak (2), Dalaji Bhikaji
Finge v. Gopal Bin Rctjhu K ulV ‘6), R aiha Proshadwasti v.
B&uf[A)\ and Sarendrx Narain Singh Ghowdhry v, Moran(o)
(where the result of a series of cases commeuaing with 16
W . R , p, 138 ia given) ; though clearly when the tenancy has
been determined by notice given by all, some of the co-sharers
may recover their share [Dwarka Naih Rai v. Kali Chunder
Bai{6). The satne view seems to be accepted in Krishnama y.
Gangaraji l7)j where it was held that the plaintiff, the purchaser
of four out of seven shares in a village, was not entitled to tender
patfcas under the Bent- Recovery Act for the proportionate rent
payable to hina.

The decision in Parameswaran v, bhangaran (8) that one joint 
trustee cannot determine a tenancy and eject, which was followed 
in Savitfi Antarjanam  v- Baman Nambudri (9), apparently proceeds 
on the same ground, though the learned Judges treat the case as 
one of temple management.

The difference between the English and the Indian cases 
appears to be that where there is a relation created by contract 
with several joint landlords, according to the English cases, that 
relation subsists, only so long as all of them wish it to continue, 
while, accDrding to the Indian cases, it subsists until all of them 
agree to put an end to it ; and it is not competent to any one of 
them to determine a eontraet which is entire, unless there are any 
special circamstances in the case, like collusion batween a tenant 
and one of the lessors, etc.

To allow a co-owner to recover au undivided share would, in 
many cases, be a hardship to a tenant who might not he willing 
to continue in possession of a portion of the property or as a tenant 
in common with such co owner. On the other hand to allow him
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to recover the entire property woiila b© uiQiasfe so f-’ne others who S-{IHa,h , 
m'ly not wish the teoans to be turneT ou!; of their shares. apV& Rao

In this state of authorities and for the above reasoo-il hesitate KiMii'YA.,
to follow fche En^Ush law. Bat; 1 c jn^ider it uaneces.'^^ry decide 
that question as I  am of opinion that bbc cases cited above have no 
appIiGation toiibis cape.

In she Baglish eases fche act.ioa was to recover their undivided 
shares by one or more co-owners in the absence of the ether  

sharers. The anifc before us is also for partition and all the 
eo-owners are parties to the suit.

Farther, according to the plaintiff, the lands were leased to 
defendants Nos. 1 and 2 solely by the plaintiff, and the third 
defendant, whose interest has now passed to the lourljh defendant, 
was sabsequently recognised as a co-sharer by a transaction to 
which the defendants Nos, 1 and 3, the benanfjs in possession, were 
not parties.

It  is not the case of a joint lease by joint teoaats, and the rule 
that in saeh ca^es each leases his own share andean therefore put- 
an end to it cannot apply to the case before us. I'or the same- 
reason the tenant cannot be assumed to be oontraotiug with each 
co-owner to iihe exbaati of his interest only, in the property, and it 
is clear that it is the intention of the parties to the lease, that must 
be enforced.

Gutting V. Derby ( l )  already cited, no doubt, is a ease where the 
demise was by an owner who devised the rent and reversion to two» 
tenants in common, one of whom was allowed to recover hie 
undivided moiety, bat in that ease, the lease expired on -a certain- 
day, and the teaanoy was not determined by notice though there' 
w is  notice given. The case is aimliar to the Oiloutta decisions, see'
DwtirJcx Nath Rai v. K alk Ghunder R ai (2) and Harmdra Narain 
Singh Ghowdhry v. Moran (3) where a traspasaer, it has been held^ 
may be turned out by a co-owner, though one who eotsred as a» 
tenant under all the eo-owners may not beao feuroed out.

The rule of decision ooatained in aeetioas 37 and 109 of the'
Transfer of Property Act, though they have not been declare^ 
applicable, ought, iam y opinion, to be followed in the abseaea 
of any decisions of this High Court to the contrary- When lhe»

V O L.-X X IX .] MADRAS SEPJES. 35

(1) lt76  2 W . B l., 1077, (2) LB.E»* 18
(3) I .L .R ., 15 Calo . 40 at p. iQ/



Sri R a j a  plaiafeiff racogaisad fcha rights of fche third defandant to a share of 
APPA E^o the property, than tha fceaaofcs were bound to pay to each of the 

PsATTiP^Ti proportiooata sbara of the rent. What fcha propor-
Eamayxa. tionafca rent is can. ooly ba daberminad by the plaintiff, the lessor, 

third defandant, who may ba regarded as the transferee, and the 
taaaatis, the first and seoood dafendanbs If the apportionmeQfc
IS not amicibly adjuated, it can oaly be done by a suit to which 
they all are parfciaa, Sea section 109 and Lootfulhtiah v. Gopee 
Ghunder Mojoomdaril), Ishwar Chund&r Dutt v. BamJcriskna 
Dass(2), Zamindar o f Ramnad v. Rxmamany AmmaliS} and that is 
the proper eouraa to follow.

The tenanfcg, dafandaofca Nos. I and 2, are ala j boand on fcha 
defcarmination of fcha teaaaoy to put fcha plaintiff in possession 
of only 80 much of tiha property as ha has nofc transferred, and 
ia boand to surrender to the third defendant or fourth defendant, 
hig 8Ucc56S3or, the portion transferred by tha plaintiff. They are 
not bound to perform the various obligations imposed on them 
as lasse.es, wholly in fa^^oar of either the plaintiff, or fche fourth 
defendant, if such obligation ia capable of severance, and such 
performance will nofc ba to their prejudioa. Tha rent payable and 
the property to ba surrendered, unless all fche parties agree, can be 
■only ascertained in a suits to which all the lessors and uhg lessees 
are parties as in fcha case of apporfcionment of rent referred bo in 
section 109, Transfer of Property Act.

Ttie present suit ia precisely of that nature. I  sea therefore no 
'misjoinder of oiuses of action or of parfcias. The plaintiff prays for 
the surrender by defandanbs Nos. 1 and 2 of that portion of 
the property leased, of which ha still cputinuas fco ba tha owner, 
and which has not been transferred fco the fourth defendant, and 
-for arcsars of rent.

The fourth defendant is a necaasary party fco fche suit, fco 
■fliscartaia by partition fche part transferred. The decision in 
^aminada Filial v. Siibba Reddiarli) is clearly distinguishable as 
pointed out by the learned Oaief Justice.

The ryofcg in fchafc case ware unnaoassary parfcias, treating the 
isuifc as one for partition, and regarding it as a suifc in ejecfcmenfc, 
the ease of each ryot was distiact from fchat of every other ryab
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In tihe case before us partiblon is necessary to dispossess defendants Ssi Raja 
Nos. 1 and 2 a n i award delivery o£ possaasion fea Gbe plaintiff.

Toe decrees o£ tbe lower Gourfcs musb, tberflfore, ba set aside in p b a tt jp a t i 
so far as they are against the appellant, and the suit remanded fco 
the Court of First Instance for disposal c d  the merits.

Costs will abide and follow the result.

Second Appeil No., 407 of 1903.— This aeoond appeal is 
diBmissed with costs.
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APPELLATE ClYIL.

Before Sir S. Subrahmnia dyyar, Officmting Ohief Jiisiket 
and Mr. Justice Boddam,

V A N M IK A L IN G A  M U D A L I (F if t h  D e p e n d a n t ), A p p e l l a n t ,
V, July, ■24. *2

O H ID A M B A E A  CHBTTY AND 0THEE3 ( P l a i n t i f f s  AND 

D e f e n d a n t s  N o s . 2 t o  4 an d  6 t o  8 a n d  S ix t h  D e f e n d a n t ’s 
E e p r e s e n ia t iv e s ) B e sp o n d e n t s . ’

Morigagte, paying prior incmtibranoer o fk r  sale, right of— Transfer oJPfoptriy  
Act IV  o f  1882, s. 89—E fect c f  order absolute fo r  sale.

It IB settled law that, in the abaeuoe of clear proof tft the contrary j it is to be 
taken tliat;, -when the money of a person intereated, in immovable propetty, as for 
iDBtanoe, the owner of tbe equity of redemption or a puisne xaortgsgee, goes to 
di«oharge »-n anterior enoumbraaoe aficcting it, the presumption is that the 
anterior enoumbranoe enures to the advantage of the patSy making tbe paymeirt, 
if it is for his benefit; so to treat it ; and this rule will apply in favour of a 
person'who, after the sale of the properties in exesation of a decree on the 
anterior mortgage, advances money on the security of each properties to enable 
the Judgmenl-dehtor, to set aside suoh a sale under sectiott 310-A. of the Code 
of Civil Procedure.

Qokaldas Oopaldas v. Puranm al Premsukhdas, (I.L B., 10 Calc.i lOSSj  ̂
referred to aod followed,

The provisions of gection 89 of tbe Transfer of Property Act have refereDoe? 
to the exeoation of a mortgage decree and oagbt nofc, in reasoji to he «o oon*
Btraed as to render the application o f this pcinoipie impossible in oases whi|i6-

* Second Appeals N ob. 3i6 and 847 of J903, presented against the decrees 
of P.D.P. Oldfield. Esqi, Acting District Jadge of TaBjiOrs in appeal Snite Nos. 
3l6and 817 of 1901, presehted against the dectie of T. Swami Ayyar,
DiBtriet Maoaif of Ttravalpr, in Otiginttl Baits Nos. 16 and 70 of 1930 respeotiveJŷ ,


