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APPELLATE CIVIL.

Before 8ir 8. Subrahmania Ayyar, Oficiating Qhief Justias,
and Mr, Justics Sankaran Nair.

SRI RAJA SIMHADRI APPA RAO (PLAINTIFF,
APPELLANT,
o,
PRATDIIPATI RAMAYYA AND oraErs (DEFENDANTS),
BEsPONDENTS.*

Misjninder of pariies and ciuses of aclion—No misfoinder where one relief merely
ancillary— Landlard and tenant—Rights and liabilities of foint lessors and
lessirs wha are tanants in common—Transfer of Property dct 1V of 1832,
$3. 87 and 109.

A sait is bad for misjrindsr whers thers is a jainder of two causes of
action in each of which, all the detenlants are not intersstad. Where, however,
thare is really oaly ous caz3s of actinn ageinat soms dafendants and the relsef

-claimal againat the othar defandnts is oualy ancillary to bhe relisf to begivan to
the plaintiff in respact of such caus2 of action, ths suis is noy bsd for misjsinder,

Saminzda Pudlay v. Sudba Redliar, {IL X, 1 Mad., 333), distinguished.

Per 8ix 8, SUBRAHMANIA AYY4R, Offig. C.J.—4 tenant in common may have
@jactment to the extent ot his intaress, on proper notice to quit; and the
inclusion in such a suit of tha other co-sharers, as dafendants, is merely the
dneclusion of persons properly parties to the procesding and not of litigants
.against whom a separate claim, having no oonuection with the ejactment, is
made.

Por SANKARAY NAIR, J.—Tha distination batween the law in England and India
a8 to the rights and liabilities of joint Jessors and lessees dxsuussed and explained ;
a3 algo the rights of lessary who ara tenants in common.

Oase law, English and Indian, on the subjsct, considered, Whaera the relation
is created by contract with several joiuk landlords, according tothe English
.cages, suoh relation subsists only so long as all of them wish it to continue, while
-aooording to the Indian cases it subsists until all of them agree to pub'an end to
it ; and suoh a conbract cannot, in the absenos of spacial circumstances, ba pub
an end to by any one of them if they continua to hold as jrint tenants, This
privciple however, will not apply whea the suitis for ejsorment and parbition
and all the co-owners are made parties. -

The principles embodied in sections 37 and 109 of the Tranafsr of Property
Act ought to ba applied in suoh cases, though they are not expressly declared
applicable,

“Seooud Appeals Nos, 406 and 407 of 1903, preseated against ths deorees
ot J, H. Robertson, Esq., District Judgs of Kistna, in Appeal Suite Nosi 531 and
550 - of 1902, presented sgripst the deores of M.R.Ryi L. L Namyana Row

‘Bubordinate Judge of Kigsaa, in Original Suit No: 84 of 1901,

15805
July 14, 27.
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When the lessor recognises the right of ansther in the premises demised, all

BIMHs DRI the obligations of the lesses, as to payment of rent and surrender of possession,

PP Rao

must, if such cbiigaticns be severable, and the lessce will not be prejudiced by

PRA’]’TIDA’II such severance, bz perfoinied by ths leszes batween thalessor and such other,

RaMayYa,

insusch proportions as may be setiled by all the pirsies concerned, including the
lessee. If the mafter has to be decided by suis, the lessor, lessee and such other
persnn will be necessary parbies,

8c1T hy the plaintiff to recaver from defeadants Nos, 1 and 2, 1&
acres 94 cants of land out of 23 acres leased to them as tenaunts from
yoar to year. Subsequent to the lease, the third defendact broughs
a guit against the plaintiff to establish his right to the lands
leased, and the suit terminated in a compromise decree passed on
appeal, by which the third defandant’s right to 9 acres 16 cents was.
recognised. Prior to the compromiss, the plaintiff had determined
the tenancy of defendants Nos. 1 and 2 by notice. The fourth
defendant purchased the rights of the third defendant in the lands,

The plaintiff prayed for a partition of the 23 acres and posses-
glon of the 13 acres which should be allofted to bis share on such
parbition, by ejecting defendants Nos. 1 and 2.

The Subordinate Judge held that the suit was bad for mis-
joinder and passed a decree for partition between the plaintiff and
defendaunts Nos. 8 and 4 dismissing the claim against defendants:
Nos. 1 and 2.

This decree wag confirmed on appeal.
The plaintiff preferred this second appeal.
K. N. dyya for appellant.

S. Gopalaswam: Ayyangar {for first, second and fourth re-
spondents.

JUDGMENT.—In Second Appeul No, 406 of 1903.—Sir S.
SUBRAHEMANIA AYYaR, Offg. C.J.—The defendants Nos. 1 and &
were let into possession of 23 acres of land in the plaintiff’s
#amindari ag tenants from year to year. Subsequent to the crea-
tion of this tenancy the third defendant set up a elaim to the whole-
land under & previous transaction between the plaintiff and that
defendant’s father. In a suit which ensued in conéequence. there
wag 8 eompromise decree, according to which, the third defendant:
wasg declared entitled to the possession and enjoyment of 9 acres
16 cents and the plaintitf to the remainder, Pending the litiga-
tion, ard before the compromise, notice to quit was given in reapect
of the whole of the lands by the plaintiff to the defendants Nos. 1
and 2, With reference to these allegations, the plaintiff prays for
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a‘decree ejecting defencdanis Niss. 1 and 2 frowm his -share of the
lands, viz., 13 acres 84 ci:ns: excluling D asres 18 cents dus ko the
shirl'defendant, and his transieres she fanv'h defendant, by actually
geparating tha swmo ia this snit in ease i5 i3 ndt done earlier
in execution of the razinama dezree.

The lower Courts directed a partition by metes and bounds
of the land bstwesn defendants Nos. 3 and 4 on the one heod and
the plaintiff on the other, and dismissed the claim against d=fend-
ants Nos. L and 2 on the ground that it involvel a misjoinder of
canges of aetion. The question is whether this dismissal is right.
The case of Saminada Pillai v. Subba Reddiar(1) on which much
reliance was placed on bshalf of defendants Nos. 1 and 2 iz clearly
distinguishable, There, certain members of a Joini Hindu family
sued their eo-pareansrs for a parfition and combined with it a
further claim to eject tenants who held the 1snd under the family.
There was thus a joinder of two causes of astion, in each of which,
all the defendants were nob interested. Such, howaver, s not the
case here. There being already an exscubable decres for partition
between the plaintiff and the third defendant; the sctual division
as between them is a matter for execution of the decree, and no
longar a cause of action for a suwit., The present suib q&nﬁot,
therefore, bs rightly viewed a8 combining ome cause of ‘ncﬁou
against defandants Nos. 3 and 4 in which defendants Nos. 1 and 2,
have no interest with another to eject the latier in which defend-
ants Nos. 3 and 4 sre likswise univterested. As admittedly,
an actual division of the share of t_ha‘ thirl defendant in execubion,
and delivery of it to him have not beeu effected, and as such
division is essential to the ejeetment of defendants Nos. 1 and 2
which is the relief to which the plaintiff is entitled, assuming his
case to be otherwise well founded, it follows that the inclusion of
$he third and fourth defendants in this suit is merely as that of
persons properly parbies fo the proceeding in the circumstances of
the oage, and nob ag litigants against whom a separate claim having
no necsssary oonnechion with the ejectment of defendants Nos. 1
and 9 is made, The error of the lower Courts was in fiiling to
perceive that the actual divisgion 'was maerely- ancillary to the relief
$o be given to the plaintiff in respect of khe only oause of nctnon
involved in- the suif, a.nd in treatmg it as if i wereareheftobe

{1} LL,R., 1 Mad,, 338,
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grunted in a perfectly independsnt claim for partition as batween
the plaintiff and defendants Nos. 3 and 4.

In the view I take of ths cass, the dismissal complained of
mwust ba held to be wrong, inasmuch as the plaintiff will be
entitled to eject defendants Nos. 1 and 2 from his portion of the
lands on his showing that the tanancy as between him and those
dafendants has been duly determined, For, the effect of the
compromise dacree was to make the plaintiff and third defendant
tenants-in-common 8o long as the 23 acres of land remained
undivided ; and it is settled, thak a femant-in-common may have
ejectment to the extent of his iatersst on proper notice to quit,
Ses Cuiting v. Derby(l) and Dosed on the demise of David
Whayman and another v. Chaplin(2).

The deerees of the lower Courts, tharsfore, in so far as they ate
against the appsllant must, I think, ba set aside, and the suit
remanded to tha Court of First Insiance for disposal on the merits.
The costs will abide and {follow the resuls. :

SANEKARAN NaIR, J.—According o the English cases where
there is a joint lsase by joint tenants, any one of them may deter-
mine the tenancy so fir a3 heis concarned. They proceed on the
ground that, though the lease may have been.granted by all, yat,
in Jaw, each leasss only his own. share or portion of the entire
eatate as he is interested only to the extent of his share though
the property is undivided, and he sz, therefore, put an end to
the tenanoy creited by him even without the concurrence of the
others, as it capnot depand upon another when such tenancy is
to be determined (Doed on the demise of Devid Whayman v.
Chaplin(2). ' .

In that case thres out of the four joint tenants who alone gave
notice determining the tenancy, were held entitled to recover three-
tourths of the estate. Tne remaiciog trustee, it was found, had
disapproved of the notice, and it was nob necéssary to decids
anything as to the fourth share as the Courk was only granking a’
new brial, '

The full effect of such notice was considered in a subsequent
case, and 1t was then decided that, though upon a joint lease by
joint tenants, each in law leases oanly his own share aceording
to the cass above eited, yet any one of the joint tenants ma.y'

(3) 1776, 2 W. Bl., 1077, (2} 3 Taunton, 119, 120,
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datermine the enbira t@1iancy on bshilf of all, svan though not
authorizad by the ress, and the lesses has scsordingly to surrender
possession not only of the share ofthe joint tenant who gives the
notice bus of the ensire proparty. Tneressonis stated to be ' tbat
the tenant holds of each the share of each so long a3 he and each
shall please, bat that haholds tha whole of allso long as he and
all shall pleass. ™ If the tenant is compelled to surrender only &
portion, it might be a hardship on him as he might not be willing
> coatiaue to hold the rast; and if, therefore, he i3 to havs ths
right of treating the tenancy az to the whole astate determinsd on
such notice, the sawme right muit bareergonised to subsish in the
other joint tenan's. D.ed 4dslin v. Swnmarseit{l). Taat was an
action on the joint damisa of James Aslin and Joha Fineh who
wera exezufora and joint demisess under a will. Toe noties to
quit was sigied by John Finch oanly, on hshalf of himielf and
the rest, and it wa3 held that suoh notice determined the temancy
a8 to both. This was [ollowad in Dye. d Kindersley v. Hughes (2}
and 4diford v. Vickery (3). ’

Where the lessory are tenants in common the same principle
would sesm to apply and any one of them may defermine the
‘tenancy as to the others also, See Woodfall's ' Landlord and
Tenant,” P.369, Cole on ‘ Ejectment,” p. 44 and Ebrahim Dir
Mahomed v. Cursetfe Sorabji de witre(d) where the English law
-was applied on the original side to & suit to which & Hindu, a
Mahomedan and a Parsi, were parties,

It has also been decided thab ove tevant in common has a right
‘t0 recover possessﬁon of hig undivided moisty without the ofher
tenant in common. He will then be in possession with thelesses
ofthe other moiety. Ses Cutting v .Derty(5), and the cases cited
innote (U) to that case. Thus, according to the Knglish dscisions,
the Subordinate Judgeis wrong in holding that the plaintiff, as
a joinb teaant aor tenant-in-common, is nob entitled to eject delend-
ants Nos. 1 and 2 from his shate of the property on the grouud
hat he and the fourthk defendant have respectively an uundivided
right, as he pube it, in every inch of tbo whols plot. DBub his view
seets to derive considerabls support from the TIndisn decisions

(1)1 B. & Ad. 185, (9) 7M. & W., 141,
(8) 1°.C, & M., 983, (4. 1.1.R., 11 Bom., 644"
5) 1776, 3 W, Bl., 1077. '
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The difference is veferred to in the case in dlford :v- Viekery(1)
where the Judge had to spply the English law.

‘Ths Caleutta and the Bombay High Couris bold that, whers
a tenant bas been put inbo poscession of property on behalf of
all the sharers he may not be turnzd out except with the congent
of all: Krishnarav Jahagirdar v. Govind Trimbak (2), Balaji Bhikaji
Finge v. Gopal Bin Rajhu Kuli'3), Ralha Proshadwasti v.
Esztf(4): and Harendra Narain Singh Chowdhry v, Moran(z'})
:(where the result of a seriss of zases commencing with 16
W.R, p. 138 is given); though eclearly when the tenancy has
heen determined by notice given by =all, some of the co-sharers
may recover their share (Dwarke Nath Rai v. Kali Chunder
Rai(6). The same view seems to be accepted in Krishnama v.
GFangaran (T), where it was held that the plaintiff, the purebaser
of four out of seven shares in a village, was not entitled to tender
pattas under the Rent. Recovery Act for the proportionate rent
payable to him,

The decision in Farameswaran v. Shangaran {(8) that one joint
trustee cannot determine a tenancy and sject, which wae followed
in Savitri Antarjanam v. Baman Nambudri (9), apparently proceeds
on the same ground, though the learned Judges treat the case as
one of temple management.

The difference between the English and the Indian cases
appears to be that where there is a relation created by contract
with several joint landlords, according to the English cases. that
relation subsists, only so long as all of them wish it to continue,
while, according tc the Indian cases, it subsists until all of them
agree to pub an end fo it ; and it is not competent toc any one of
them bo determine a contract which is entire, unless thers are any
special circumsbances in the case, like ecollusion bstween = tenant
and one of the lessors, etc.

To allow a co-owner torecover an undivided share would, in
many cases, be a hardship to a tenant who might not be willing
to continue in possession of a portion of the propetty or as a tenant
in common with such co owner. On the other hand to allow him

(1) 1C. & M. 283. (2) 12 B.,A C.R., 95,

¢3) I.T.R.. 3 Bom., 23. (4) I.L.R.. 7 Calc., 414 at p. 417,
(5)T. L. R., 15 Calo,, 40 at p. 46. {6) I. T.R., 13 Calc,, 75 at p. 77,
(7) LL.R., 5 Mad., 429 at p. 230, (8) 1.L.R., 14 Mad., 490,

(9)1.L.‘R‘. 24 Mad., 296.
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torecover the enbire property womnln be unjust o the others whe
miy not wish the tenpans to be turned aus of their shares.

29I B
SMHADKY
APi‘A Rag

»
e

Inthis state of authorities and for the above reasonsI hesitate TEATT T TE

to follow the English law. Buas le-nsider it uonecessurv t) decide
that question as I am of opinion that the cages cited ahove have no
applieation to this care. .

In the Eaglish cases the achion was to reccver their nndivided
ghares by one or more co-owners in the shsenes of ths cther
spavers. The suit before uz is also for parsition and =il the
c¢o-owners are parties to the saif,

Farther, according to the plaintiff, the lands wers leased to
defendants Nos. 1 and 2 golely by the plaintiff, and the third
defendant, whose interest has now passed to the fourth defendant,
was subsequently recognized as & co-sharer by a transaction to
which the defendants Nos, 1 and 2, the tenants in possession, were
nob parties,

It is not the case of a joint lease by joint tenants, and the rule
that in such cazes each leases his own share and ecan therefore put.
an end fo it cannot apply to the case before us. For the same
reason the tenant eannot be agsumed to be conbracting with each
co-cwner fo the extent of his interest only, in the properby, and it
is clear that it is the intention of the parties tothe lease, that must
be enforced. ‘

Cutting v. Derby (1) already cited, no doubt, is a case where the
demise was by an owner who deviged the rent and reversion to two
tenants in common, one of whom was allowed fo recover his
undivided moiety, but in that case, the lease expired on & certain
day, and the tananey was not dsterminsd by notice though there
w18 notice given. The case is simliar to the Caloutta decisions, see:
Dwarka Nath Rai v. Kalig Chunder Rat (2) and Harendra Narain
Singh Chowdhry v. Moran (3) wherea trespasser, j!; has been held,
majz be turned out by a co-owner, though ons who entered as a.
tenant under sll the es-owners may not beso turned out.

The rule of decision contained in sections 37 and 109 of the
Teansfer of Property Act, though they have not been declared
applicable, ought, inmy opinion, ko be followed  inthe abse'm_}{a

of any decisions of this High Coart to the contrary- When the '.

(1) 1776 8 W. BL,, 1077, (2) L.LwR.. 18 Calo,, 758 pi TTs.
: +'(8) LIuR., 15 Calo., 40 atp. 46¢

Raday¥a
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plaintiff recognised the rights of the third defendant to a share of
the property, then ths tenants wers bound to pasy to each of the
ownars his proportionata share of the rent. What the propor-
tionate rent is can ooly ba defermined by the plaintiff, the lessor,
third defendant, who may be regarded as the transferes, and tha
tanants, the first and second defendants If the apportionment
is not amicibly adjusted, it can oaly bs done by a suit to which
they all are parties. See section 109 and Lootfulhuck v. Gopee
Chunder  Mojoomdar(l), Ishwar Chunder Dutt v. Ramkrishna
Dass(2), Zamindar of Ramnad v. Rymamany Ammal(3) and that is
the proper course o follow.

The tenants, defendants Nos. 1 and 2, are als> boand on tha
determination of the temanecy to put the plaintiff in possession
of only so much of the property as he hss not transferred, and
is bound to surrender to the tliird defendant or fourth defsndant,
his successor, the porbian transferred by the plaintiff, They ars
not bound to pyform the various obligations imposed on them
as lassess, wholly in favour of either she plaintiff, or the fourth
defendant, if such obligation is capable of severance, and such
iperférma.nce will not be to their prejudice. The rent payabla and
the propetty to be surrendered, unless all the parties agree, can be
ooly ascertained in a suit to which all the lessors and the lessees
ara parties ag in the case of apporfionment of rent referred to in
seotion 109, Transfer of Property Act.

.Thoe pressnt suif is precisely of that nature. I ses therefore no
migjoinder of causes of action or of parties. The plaintiff prays for
the surrender by defendants Nos. 1 and 2 of that portion of
the property leased, of which he still eonbinuss to ba the owner,
and which has nobt beea transferred to the fourth defendant, and
for arrsars of rent.

The fourth defendant i3 a necessary party to the suit. to
ascarhain by parbition the pars transterred. The decision in
Saminada Pillar v, Subba Redvdiarfél) is clearly distinguisﬁah!e as
pointed out by the learned Coief Justice.

The ryots in that case ware unnecsssary parties, treating the
suit a3 one for partition, and regarding it as asuit in ejectment,
the case of each ryot was distiaet from that ~of every other ryof

(1) LL.®,, 5 Cale., 941, - {2) L.I.R,, 5 Cale., 902,
(3) L.L.R., 2 Mad., 234. (4) LI, R, 1;Mad., 333,
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In the case before us partition iz necessary bo digposcess defendants S8I RaJA

: . _ BIMBaADET

Nos. 1 and 2an] award delivery of posssasion o the plaintiff. APEL RAD
Ve

Tne decrees of the lower Courts muss, therafors, ba set aside in prayprivar:

go far as they are against the appsllant, and the suit remanded fo FaMaY¥a,
the Court of First Instance for dispozal cn the merits.

Costs will abide and follow the result.

Second Adppeal No. 407 of 1903.—This second appeal i3
dismissed with costs.

ATPELLATE CIVIL.

Before Sir 8. Subrahmnia dyyar, Oficiating Chief Justice,
and Mr. Justice Boddam.

VANMIKALINGA MUDALI (FirrH DEFENDANT), APPELLANT,

: 1905.
. July, 24. 73

Atvgust 8
CHIDAMBARA CHETTY AND OTEERS (PLAINTIFFS AND —

DEFZNDANTS NOS, 2T0 4 AND 6 TO 8 AND SIXTH DEFENDART'S
RePRESENTATIVES) RESPONDENTS. ™

Morlgagee, paying prior incumbrancer afler sale, right of—Transier of Property
"4l IV of 1882, s, 85~ Effeci of order absolute for sale.

It is settled law that, in the absence of clear proof to the contrary, it is to he
taken that, when the money of a person interested in ixnmovable proparty, as for
instance, the owner of the equity of redemption or a puisne mortgages, goer to
dircharge an anterior gnoumbrance affecting it, the presumption is that the
anterior encumbrance enures to the advantags of the party making the paymoext,
if it iz for his benefit 8o to treat it : and this rule will apply in favour ofa
person who, after the sale of the properties in execution of a decree on the
anterior mortgage, advances money on the security of such praperties to enable
the judgment-debtor, to set aside such a' sale under section 310-& of the Code
of Civil Prccedure.

Gokaldas Gopaldas 'v. Puranmal Premsukhdas, (1L R., 10 Calc., 1035},
referred to aod followed,

The provigions of section 89 of the Transter of Property Act have reference
to the exeoution of a mortgage decree and ought not, ju resson to he so con-
straed as to render the application of this principle impossible in - cases where:

© % Becond Appeals Nos, 346 .and 347 of 1903 presented against the decrées
of F.D,P. Oldfield, Bsq., Acting District Judge of Tanjore in appss) | Buits. Nos,
816 and 817 of 1901, presented against the deorze ‘of M,R.Ry. T, Swami’ Ayysr,
" Distriot Munsit of Tiravalur, in Ociginal Buits Nog. 16:and 70 of 1930 ces;!m’vsly,;



