RoCPIavL

v,
LAErBMI
Doss,

1904
August 10,
1905
Beaptember
21, 22 and
29.

s, smspemmirems

24 THE INDIAN LAW REPORTS [VOL. XXIX.

1 am, therefore, of opinion that the defendant signed exhibit A
a5 the request of his adoptive father withoub knowing what he was
about, that he never intended toc give up his property, snd that the
paternal influence was exercissi against hig interests.

T would dismise the appeal and the memorandum of objections
but without costa,

The Offg. CJ.—1 am uvable to agres with Mr Read that
section H75 of the Code of Civil Procedure governs the presenf
case. The grounds on which Sabkapath: Chetii v. Narayanasamz
Chetti{1) proceeds, apply bere, and Lachmar Singh v. Ram Lagan
Singh(2) is a direct authority in favour of the view that the decision
of the Senior Judge prevails in a case such rg this.

The dseres of Bddam, J., will he modified to the effect
stated in my judgment.
SANKARAN NaIR, J.—T agres.

Messrs. Branson & Branson—attorneys, for respondent.

APPELLATE CIVIL.

Before Sir. S Sulrahmania Ayyar, Offg. Chief Justice, and
Mr. Justice Boddam. )

KAKARLA ABBAYYA (PLAINTIFF), APPELLANT,
V.
RAJA VENEATA PAPAYYA RAO (DEFENDANT)
RESPONDENT.*

Ryot right of, lo brees—Civil Procedure Code—4ct X1V of 1882, 5. 584 —T ower of '
Court on second appeal {o examine evidence of usage-~Custem.

A ryot holding lands in a zamindari on a permanent tenure would, as regards
lands on which a money aesessment is paid, be primd facie entisled exclusively
to the trees thereon. Where the crops are shared between the ryot and zimin-
dar, they will be jointly interested in such trees, but such ptesumpiions may be
rebutted by proof of usage or contract to the contrary,

Narayana Ayyangar v. Ory, (LL.R., 26 Mad,, 252), followed.

(1) LL.R. 25 Mad., 555. (2) L.L.R.. 26 a1, 10.

*Becond Appeal No. 1044 of 1902, presented against the decree of J. H.
Munro, Esq., District Judge of Kistna at Masulipatam, in Appeal Buit No. 921 of
1901, presented against the decree of MJR,Ry. T\ Krishnaswami Naidu, District
Muneif of Bezwada, in Original Suit No, €3 of 1900.
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Alshough the provisions of section 534 of ke
disallow a secoad appzal with reference ¢ findirgs -
non-existence of a usage having the force of lawis wnaf
ance, Consequently, it isthe duty of the Cusurt, when it has to proocunce ao
cpinicn upon such question to exwvmine the evidenes besring on it, not only as to
the suffimency thereof to establish all the elemenis (aniigaity, unifcrmity, ete.d
required to constitute a valid ussge having the focee of lvw, but alzo the credibilivy
cf the evidence relied oo and the weight due to it

* Custom in India is transcendens law,
A custom cannob be established by a few instanees cr by instameces of
recent date,
Observations on the nature of evidence necessary to sepport castom,

RBranjoli Vishne Nambudri v, Eranjoli Ilrishinan Nambudri (LL.R., 7 Mad., &},
fcllowed.

Hurry Churn Dass v, Nimai Chand Kcyal, (1. L, R, 10 Cale., 133}, nof followeda
Bai v. Shrinbai Kharshedji, (I. L. R., 42 Bom., 430), nct followed.

SUIT to establish the plaintiff's right to frees on his lands. The
delendant was a zumindar and " the plaintiff was his tenant with
rights of occupaney,

Both the lower Courts dismissed the plaintifi s suit.
Thoe plaintiff praferred this second appesl.

V. Erishnaswami Ayyor and K. Subrahmania Sastri for
appellant.

7. Rangachariar {or Sir V. Bhashyam Adyyangar, the Hon. Mr.
P. S, Sivaswamt dyyar, and P, Nagahhushanam for respondent.

JupGMENT.—The principles with reference to the righss of a
tenant holding on a permanent tenurs lands in zamindaries, have
beea elaborately considered in Narayane Ayyangar v. Orr(l)
‘which was decided after this casa was disposed of in the lower
Cours. The previous decisions of this Court in 4dppa Rau v.
Ratnam (2) and in dppa Rau v. Narasanna (3) relied on by the
Acting District Judge are referred to and explained in the above.
vecent decision. Aeccording to i, a ryot holding lands in a
zamindari on a permanent tenurs would, as regards land cn which
money assessment is paid, be primé facie entitled to the trees therein
exclusively. In regard to lands as to which the sharing of crops
petween the zamindar and ryot prevails, the zimindar and the
ryot would be jointly interested in the trees standing thereon; but.
presumptions to the above effect are liable to be rebutbed by proof
of usage or contract to the coptrary, In fie present cagse the

{1) L. L. B, 6 Mad., 252, () L. L. R., 18 Mad., 249.
(3) I, L, B., 15 Mad,, 47 at p. 49,

14 Mad,—4
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zimindar pleaded that he had besn cusiomarily enjoying the trees
in his zamindari even though sbanding on lands held by ryots, and
evidence as to such enjoyment was offsred, bubt no issus was raised
as t0 the ecustom of the zimindari, and the judgments of the lower
Courls do not discuss the mabter with refersnes to the eustom
:alleged. Considering the importanse of bthis guestion as bearing
upon disputes batwsea the zumindar and his ryots generally, wse

hink there ought to be a direet and distinet finding upon ths
:mabber. It should be added that, evenin the absence of a cusiom,
i5 may bhe shown with relerence to the trees on the plaintiff’s

holding that he has no right t> them uonder contract, if any,
batween him and the zamindar. Wa must therefore call upon
the District fudge for a finding upon the queation whether the
defendant—the zimindar—is entitled o the trees in dispute,
either by virtua of a ecustom of the zaimindari, or contract bstwesn
the parties,

“Fresh evidance may be taken, and the Distries Judge may
call for evidenca oral or documentary for the purposs cof eluai-
dabing the guestion of custom apart from imy evidenes which the
parties may adduce.

"“The findiags should be submittsd within thres months from
thisdate. Seven days will bs allowad for filing objections.”

{The D strict Judge, on remand, took further evidence and
found that thers was no contract regarding the right to the
trees, and that the evidence failed to establish a customary right
in the trees in the defendant.]

JUDGMENT.—The question for determination is as to the
alleged right, stated to be founded on local custom, of the respond-
ent, . the zamiodar, to trees on land held by persons ou the usual
permanent ryotwary tenure in his zamindari of Mylavaram in
the Kistna district. The finding of the Distriet Judge is that
no such custom as that set up has been established.

The preliminary point which - has been raised is, whether it is
compatent for us $o'examine the evidenea with reference to which
she finding of the District Judge was given, the matter being
before us on second appeal.

. Mr. hrlsbnaswa.m: Ayyar ior the appellant contended that the
ﬁndmg, though one as to an alleged local custom, is still a
ﬁndmg ag to & ‘oatber of fact, and consequently, it was binding
upon us and not habla to. be revised by.us. with reference to the
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weight to be given to the evidence adduced. The cases relied
on by him, viz., Hurechur Mookerjee v. Judoonath Ghose (1), Syud
4li v. Gopal Doss (2), Hurry Churn Dass v. Nimat Chand Keyal (3),
Bai  Shirinbai v. Kharshedsi(4), and Subraya Poi and others v,
Appu Bhandary and others (5) dscidad by this Court, support his
contention, but they are not reconcilable with the decisioos of
this Court in Hanumantamma v, Rami Reddi (6), Mirabivi v,
Vellayanna (7) and Branjoli Vishnu Nambudriv, Erangoli Krishnan
Nambudri (3), the lass of which was decided by a Full Bench. In
these thres cases, the learned Judges who took part in them went
into, and discussed the evidence, and arrived, as the result of such
-examination, ab conclusions in regard ta the usages then in guestion,
in sscond appeal. No doubt in doing so, the eompetency of tha
«Csuct 8o to examine the evidence and decide with reference o ibs
weight, was moarely assumad. In our opinion that caonot b takea

a3 detracting in the glighteat degraa from tha authority of those

decisions in refsrsnce to the present point, for it is impossible
'to balieve that the learnad Judges who decided them overlooked so
obvious an objection, as it must have besn, if Mr. Krisnaswami
Ayyar's contention were right. It seems to us also that were the
«question ves fntegra we cannot buf hold thaf the contention is
uatanable. The decisions opposed to our view would have been
correes, had the provision of the Civil Procedure Code conferring
the right. of second mppeal not contained tha clause "or usage
having the force of law;” for then, the words “‘the decrse being
‘contrary ta la®” by implication would exclada an appeal on the
ground that any question or questions of fact raised in the case,
-and affacting its decision, waz or were wrongly determined by the
Nawar Cosurts, and, io such a stabe of things, it might bave basn
.arguable that a findiog by the lower Courts as to ths existencs
or non-existence of & local or special usage, which had to be proved
‘by evidonces, was a finding as to a matier of fact, on the analogy
of the view beld in England that such mabbers are for the jury
.and not for the Julgs. But the pressnce in section 534 of the
Codoe of Civil Procedurs ''or usage having the force of law” makes
such an argument irrelevant. This languagey is so explicis as to

(1 10 W.R., 153, {2} 183 W\R., ¢41,

(3) LL.R,, 10 Calc., 138, (4) LL.R., 22 Bow., 430 at p, 433.
{5} B.A. No. 778 of 1831 (unreported). (6) LL.R,, 4 Mad , 975,

(7) L.L.R., 8 Mad., 464, 8) LL.R., T Mad., 3,
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render sapsriicous the sssking for ths reason of the provision though
that iz not diffienlt to dizeover, viz, that a usase of the kiad
mentioned, being in its nature such as must necessarily affect not.
only parties t3 &he particalar litigation and their privies, but whols
bodies of peopls, stands on a footing similar to a matter of law
derived from other sources than usags. The very limited scope-
which is allowed o uaages in Eagland, dus to special historical.
causes (see Pollock and Maitland's ‘ Higtory of Baglish Law,” 1s§
Eiition, Vol. [, p, 163), aceounts for questions as to thsir ecistenca-
being traated as falling under the catagory of questions for the-
jury. Of eourse itis otharwiss inthiz counbry whers from the
days of Manu it has baen laid down that “custom is trinscendens
law.” It isclear, therefore, both upon auntbority which is binding
upon us ag the opinion of a Fall B:ioch, ani ag the right inter-
pretation of the provision in question of seection 584 of the Civil:
Procedure Code, that, though the section disallows a second appeal
with reference to findings of fact, yef, the existence or non-
existence of & usige having the force of law is unaffected by such-
disallowance., Consequently, it is the duby of this Court, when it.
has to pronounce upon that question, to examine the evidence.
bearing upon if, not caly as to the sufficiency fhereof to establish,
all the elements (antiquity, uniformity, etc.) required to constitute
a valid usage having the fores of law, but also the credibility of”
the evidence relied on and the weight due to it.

Accordmgly we heard Mr. Rabpgachariar upon the ev1dence in.
support of the alleged usage. [And after discussing the evidence
their Lordships continued.] '

We therefore agree in the coneclusion of the District Judge-
end, saccepting his finding, we must allow the appeal and,.
reversing the decrees of the lower Courts, grant the declaration.
prayed for with ccsts throughout.

e - ct—



