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188 Commissioner exercises the same powersas the High Court—

Higﬁn‘ “may call for the record of any case in which no appeal
Kmay  les tothe High Court if the Court by which the case was
sumo Bixgy Gecided appears to have exercised a jurisdiction *mot vested
Smvex,  in it by law, or to have failed to exercise a jurisdiction so vested
and may pass such orderin the case as the High Court think’
fit” Bys 92 df Act XII of 1879 that section was amend
ed by the insertion after the words “so vested” of the followin;
words, “or to have acted in the: exercise of its Jurxsdmtlon illegall,
or with material u'regula.mty ? The question then is, did " the
Judges of the lower Courts in this case, in the exercise of their
Jjurisdiction, act illegally or with material irregularity. Itappears
that they had perfect jurisdiction to decide the question which
was before them, and they did decide it.  Whether they decided
it rightly or wrongly, they had jurisdiction to decide the case;
and, even if they decided wrongly, they did not exercise their
jurisdiction illegally or with material irregularity.
. Their Lordships, therefore, think that under s. 622 of Act X
of 1877, as amended by s.. 92 of Act XIE of 1879, the
Judicial Commissioner had no jurisdiction in the case.. Under
these circymstances. their Lordships will - humbly advise Her
Majesty to allow this appeal, and to. reverse the _]udgment of the
Judicial - Commissioner, -and to- order the- 1espondent to pay the
costs mcurred before. the Judicial Commissioner. He must-also
pay the costs of this appeal
Soligitors for the. appella;nts Mesars  Watlins & Lattey.

CRIMINAL 'REFEBENOE.

“Before Mp.. Justice: Wilson and Mr Justice Macpherson,
1884 BASARUDDIN BHUIAH (COMPLAINANT)U BAHA RALL(OrposiTe PARTY e
Ootober 1. might of wiay wsed by the publio—Public right. of way—Criminal Pro-
R cedure Code, Act X of 1882, 55133, 184, 135, 136, 187.
he poWers embodied. in ss. 138, 134, 135 186, 187, of the Oriminal
Procedure Code, with’ rewmd ﬁo the obsﬁxuutmn of public wa.ys, are ok
mtended o ‘be exerciged’ ‘whiete there 18 g, bond Jfide " dispute “as to the.

‘o Criniinal Reforance N 144'6f 1884, made under 5, 428 of the Codo of
Oummal Procedure,‘k ' Page, Esch Ofﬁcmtmg S»ssxons Judge ‘of
Dacca, dated ! the: 8th of S‘eptember 1884; ~against - the ' order “of - the
Depu&y Magmtz unshigurige, dated:the 18t of Augiist 1884;.
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existence of the -public yight, Where there is sucha dispute, the Court 1884
nhouldﬁ passno order under those sestions until the public right has heenm
established by' proper legal proceedings, civil or crimioal. BHUIAR

2.

THIS wasw reference made by the Sessions Judge of Daccar BAR4R Axr,
tothe High Court unders 488 of the Criminal Procedure
Cade.

It appeared that one Sheikh Basaruddin presented a petition to
the Deputy Magistrate of Munshigunge complaining that Bahax
AL and others had obstructed a public thoroughfare; the
Deputy Magistrate ordered an enguiry to be held by a resident
of the neighbourhood, and on his report passed the following
order : *Noticg to issue to the persons complained against under
8. 183 of the Civil Procedure Code %o remove the obstruction,
or show cause within seven days.”

' In accordance with this order two persops, Bahar Ali and
Karim, appeared to show cause ; and the Deputy Magistrate, after
‘zecording the evidence, found that about a year previous to the
complaint Bahar AN had raised an objection to the village
cattle crossing the khal at his ghdt; that in consequence of
the objection tha zemindary amleh had come to the ghdé
and had given the villagers & new ghdt, viz, that of Xarim ;
that Karim had now obstructed his ghdf, so that the. com-
plainant and his fellow-villagers were unable o take their cattle
across the khal either at the ghdf of Bahar Al or that of
Karim, He further found that the ghdf of Bahar Ali was a publie
thoroughfare until & year ago; but that the disuse of a peblic
thoroughfare for a year only, would not deprive the complainant
and his fellow-villagers of the right of using it, and came to
the conclusion that the obstruction mede by Bahar Al was
illegal.

The order recorded by ‘thé Deputy Magistrate, after coming
to the above conclusion on the facts, was—the ordersgaingt
Roarim is cancelled. I meke the order against Bahar' -Ali
absolute, under 8. 187 of the Procedure Code."

The Sessions Judge was of opinion that this order was bad
in law, because & road through the land of & private person, given.
up & year ago in pursuaince of an srrangement made by common
consent of the villagers; could not- Ve ssid fo bes public
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thoroughfare; and that, therefore, the Deputy Mz}éistra,te had no

Bassnoopry jurisdiction. - He further was of opinion that the [imit of tim

BHUIAH

specified in s. 147 should have been applied ; and that *

BamAR AL ‘Deputy Magistrate should have referred the pa;rtles %to the Ci

* 1884

October 18,

Court. He, therefore, referred the case to the High Cou

No one appeared on the reference.

The order of the Court was delivered by

WitsoN, J.—We think the order of the Deputy Magist:
cannot be supperted. It has been more than once held by -
Court, that the powers now embodied in ss. 133 to 137, w1
vegard to the obstruction of public ways, are not to be exercised
where there is a bond fide dispute as to. the,existence of the
public right. Inthe present case it is plain that the right of -
way is really in dispute, and that its existence is at least open
to doubt. No order, therefore; can be made  under the sections
referred to, until the public right has been established by proper
légal proceedings, civil or criminal,

k Order reversed.

Before Mr. Justice Wilson and Mr, Justice Macpherson.
LELU T axp six ormers (PerrrioNsss) v QUEEN EMPRESS.®

Mtsdw ection of Jury—Jury trial—Burmah Oouris Adet of. 1875 8. 80— Re-
Jerence to High Court.

Three persons, who wére attacked and wounded in an affray, informed

the - police on the same day that the persons who had attacked them

werg A, B, and Cr B.ghteen days afterwards-the same complainants gave

to the Magistrate inquiring into the case the names of four other perseng

whomt they gaid, with the throe - persons first accused, formedthe attacking

‘party. -The seven accused were tried ‘jointly for the offence before the

additional Recmder of Rangoon and a Jury. In his chalge to the jury the Addi-
tional Recorder omitted to call their attention to the fact that four out
of the seven accused had not been ,mentioned by the prosecutoxs until
after ewhteeu days had passed over, The prisoners were convicted,

" Held, thut the Additional Recorder misdirected the jury ; that under the
ciroumstances the misdirection projudiced the four persons ‘last accused ; and
that the verdict must be set aside as far agthey Were concerned..

* Crimingl, Reference No. 2 of 1884, madé under §a80 of the Bmmah
Gomts Act, by thie’ Bpecial -Cotrt of Brl’msh Buimak; consisting of ‘the
Judges, W E. Wmd Tsq, and R, 8. T. Mchen, Esq., dated -Septenibor
15th, 1884, against the order of the Additiona) Recorder. of Rangoon.



