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a p p e l l a t e  c iv il .

Before Mr, Judice Mwiro and Mr. Justice AMiir Rahim.

'  1908 E A D H A E R IS H N A  IY E R  a n d  o t h e b s

A pprllants,
-----------

M XTTHUSAW M Y "SHOLAQ-AN and others (D efendants) ,  
E kspokdents

Mortgage, decree, form of-^Dect'eo fo r  sale suhject to prior i.isufruetuary 
mortgage, o f plaintiff.

A person having a usufructuary and two sii'bsequent. simple mortgages 
on tlie same property is entitled in a suit ou the two latter mortgages to a 
decree for sale of tlie property subject to tlie prior usufructuary morlgago,

SuixtojecoYer money on two simple mortgage "bonds. Prior to 
the execution of tKese mortgages th,0 properties mortgaged had 
been usufruetuarily mortgaged to plaintife. The plaintiffs prayed 
for sale subject to the first mortgage.

Both the I0W6T Conrta held that they were not entitled to suoh 
a decree.

The plaintiffs appealed to the High Oourt»
The Hon. The Advocaie-G-eueral for appellants.
B. Fanoliapagem Badriar for seventh respondent.
Judgment.— Certain property was usufruetuarily mortgaged to 

the plaintiffs in 1890. The plaintiffs sabsequently got two other 
mortgages on the same property. They brought the present suit 
on the two subsequent mortgages and asked for sale subject to 
their prior usufructuary mortgage, Both the Courts heluw held 
that the suit was not maintainable. That ia a oaas like the 
present, the plaintiff could have a decree for sale on the subsequent 
mortgages, free o£ the prior mortgage, is clear from Rengamm^ 
Nadan v. Suhharoya lyeni).)’ The plainti:Ss are willing to accept 
snch a decree if the decree they asked for cannot be granted. But 
we see no good reason why there should not be a decree fur sale 
subject to the prior mortgage, and there is direct authority for

* Second Appeal No. I03t)of 1905, presented against the decree of 
E. B. P. Oldfield, E.<q., District Judge of Tonjore, in Appeal Suit 
No 963 of 19Q4, preseuted against the decree of M. H. Ky. 0. Gr. Kuppu- 
sawmy Aiyar, Subordinate Judge of Tanjore, in Original Suit No. 23 

of 19(f4. .
(i)  I. L. S., 30 Mad., 408.



giacting such a decree in Ram Shaiilar Lai v. Ganesh Prasad(V). Eadha- 
We therefore reTeise the decree of the District Judge and remand „ 
the appeal for disposal on the merits. Costs will abide the result* M’uthdsawmt
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Before Mr. Justice Munro and Mr. Justice Pinheij, 

S O M A S U N D A R U M  G H E T T Y  (P l ain tiff) , A p p k l la k t ,

1908
V A D IV E L T J P I L L M  (DFEHDA.OT akd  his legal September

R e p r e s e n t a t iv b ), RliSPOWDENT.* October 7,

^ leadings -D ecla ratory  decree— Suit on t it le - N o  re lie f  on the ffround o f

adverse possession.

A declavafion earnict be given on a title neither stated in tbe plaint nor 
raised on the issues. A  plaintiff who comes into Court alleging title without 
more, cannot be allowed to succeed on tlie basis of title by adverse 
possession.

S u i t  for a declaration of title to property under a sale-dead execu- 
ted in favour of plaintiff in 1890. The plaintiff, having failed to* 
establish the sale to him, tried to obtain a declaration of his right 
to the suit property on the strength of his possession for more than 
twelve years. Both the lower Courts refused to grant him a 
declaration on his adverse title.

The plaintiff appealed to the High Court.
K. Ramachendra Ayyar for appellant.
The respondent was not represented.
J u d g m e n t .— We think that the District Judge, having found 

that the sale set up by the plaintiff was not true, was J ustified in 
refusing to give the plaintiff a declaration of his right to enjoy 
the suit property on the strength of possession for more than 
twelve years. It is argued that the District Judge has miscon
strued the plaint. W e do not think he has In the plaint the 
plaintiff alleges that he bought the property in I890j and tbat he

(1) I. L .R .,2 9  Al l ,  386,
*  Second Appeal I '̂o. 161 of 1906, presented against the decree of 

H. Vloberly, Esq., District Judge of Tanjore, in Appeal Suit No. 114 o i  

IQOSrpresented against the decree o£ M. E. Ry- G. Kothandaramamaiulu 
Kaittu District Munsif of Kumbakonam, in Original Suit No, 2S3 of 1S04.


