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Before M r ,  Justice Munro and Mr. Jimice Pinhey,
r

jgyg S U N D A E A S A S T R IA L  (P l a in t if f ), A pp e l la n t ,

Sepiteml'er
G O Y IN D A  M A I S D A B A T A N  (D efendant) , R espondent .*

October 8.
•------------------ Lim ita iion—“Adversepossession, elements of— T a r t y  wall.

Where two adjoining hoTises belonging to a single owner are gold to tw'o 
different persoES^ and I?, and the partition wall between tlie two liousea 
which is included in the sale to A  is, at the lime of sale, used as a support 
for the rafters o£ the house sold to B, the "wall passes to A  suhject to such 
eaBement right.

The plastering and repairing by S o t  his side of the wall do not amount 
to adverse possession and can be referred to the easement right.

To constitute dispossession there must, in every case, be positive acts 
which can be referred, only to the intention of acquiring exclusive control.

Where the acts do hot amount to dispossession of the true owner, pos
session fullows the title.

Suit for possession of a wall and strip of land.
The facts are sufficiently stated in the judgment.
«The Munsif passed a decree in favour of the plaintiff.
The Subordinate Judge, on appeal, found that the defendant 

and his predecessors were allowed to piaster and repair their side of 
the wall without any interference by the plaintiff, and he held that 
the wall thus hecame the joint property of plaintiff and defendant. 
He accordingly declared that the plaintiff and defendant were 
jointly entitled to the wall.

The plaintiff appealed to the High Court,
T. M. KrMnoswami Ayyar for T. Subralimania Atjyar for 

appellant.
T. jR. Banmhandra Ayyar for respondent.

JiTDGMEKT.—The dispute relates to the possession of a bound
ary wall on which the rafters of both the adjoiuing houses rest. 
The District Munsif decreed for the plaintiff declaring his title to 
the wall and the strip of land in continuation thereof. The
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^Second Appeal l^o. S30 of 1906, ijresented against the decree of 
M. E. Ey. I. L. Karayana Bao Nayudu, Additional gnbordinate Judge of 
Tanjore, in Appeal Suit Wo. 1036 of 1906, presented against the decree of 
M. E. By, S. 0 . Bamas^atny Aiyar, District Mtiiisif of TiriiTalur, in 
Original Suit ISTo, 317 of 1^03.
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Subordinate Judge modified the decree by declaring the joint title S ttn d aea - 

of the plaintiff and the defendant to <he suit property.
W e have no doubt that the decision of the Subordinate Judge 

is based ou an erroneous view of the law.
The two properties of the plaintiff and the defendant respectively, 

belonged, formerly, to a single owner who alienated the eastern 
portion in 1868 to the plaintiff’s predecessor in title under exhibit 
0, and the western portion to the defendant’s predecessor in title 
in 1871. Exhibit C shows that the plaint wall was expressly 
conveyed under it along with the eastern house. The mere fact 
that subsequent documents under which the eastern house was 
transferred do not expressly mention the suit wall can not be taken 
as any indication of the fact that the suit wall did not also pass 
under those documents ; for, the first o£ these transfers was in 
execution of a Court decree and the decree-holier presumably had 
no access to the title-deed when describing the property. In 1868 
when the wall was expressly conveyed the western house roof also 
rested on it. The wall was therefore conveyed subject to t/iai 
eassfimit rights

The fact that the defendant may have plastered his side of the 
wall, or repaired the wall itself occasionally does not affecf? the 
question of possession. Such acts which can be referred to the 
easement right, are not adverse to the existing title or rather are 
not acts of possession at all. To constitute a dispossession there 
must in every case be positive acts which can be referred only to 
the intention of acquiring esclnsive control. Kee “ Possession 
in the Common Law”  Pollock and Wright, pages 85 and 86.
The joint title decreed by the Subordiuate Judge was not the 
case of either party. Possession in such a case is with him who 
has title.

The decree of the Subordinate Judge must be set aside 
and that of the District Munsif restored. The appellant will 
have his costs in this and the lower Appellate Court.


