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AMARA VEERAYYA, PrriTioNER,
0.
ANNAMALA CHETTY PICHAYYA AND OTHERS,
REesPoNDENTS.*

Oivil Procedure Code—Aet XIV of 1882, ss. 295, 490, 64— Right to
rateable distribution of creditor attaching before judgmont—< Realiza-
tian” of assets—Attachment before judgment if property outside
Jurisdiction.

Under section 490 of the Code of Civil Procedure read with section 273,
the property of a judgment-debtcr attached before judgment is brought
into Court by siress of the attachment, and, where a decree follows the
judgment, the ereditor will be entitled, without a fresh attachment, to
ratesble distribution out of the proceeds of the sale of such property under
seetion 2¢5. The faet that subsequent to realisation, be applies for attach.
ment, of the amount, will not affect his right, a8 no such attachment{ was

necessary.

The operation of section 295 is not confined {o cases where the property
actually ‘sold and realised belongs o the judgment-debtor. It is also
applieable where the attached property is a decree in favour of the
judgment-debtor against others, and the money is realised in execution
of such decree by the sale of property belonging to such others :

Semble, under section 648 of the Code of Civil Procedure, property
outside the jurisdiotion of a Court in which a suit is pending can be
attached by such Cour? in anticipation of its judgment.

Ram Pertad Jhowar v, Madhe Rai, (7 C. W. N, 216), referred to.

Sriwivasa Ayyongar v. Seetharama dyyor, (L L. R., 19 Mad., 72),
distinguished. ‘

'CuE facts of this case are fully stated in the judgment.
T. Pattabhi Rama Ayyar for petitioners.
V. V. Srinivasa dyyangar tor respondents.

Junaumenr.—~The petitioner Amata Veerayya obtained a
deores, on the 29th January 1901, against one Krishnam Ramasamy
and two other persons for Rs. 842 and odd, in the Court of the
Distriet Munsif of Kavali. Before he obtained that decree, he
bad applied under section 483, Civil Procedure Code, for attach-
ment before judgment of a mortgage decres passed by the Nellore

*Civil RBVisilon Petition No. 473 of 1906, presented, under sevtion 622
of the Code of Ginl Procodure prayiny the High Oourt to revise the order
of the Distriot Judge of Nellore in Rxecution of petition No, 183 of lu(d

(Original Suit No. 993 of 1900).
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District Courtin Original Suit No. 21 of 1895 ia favour of
Krishnam Ramasamy against certain other persons ; and, on the
6th December 1900, a prohibitory order was issued by which the
Distriet Judge of Nellore was requested to order that the exncu-
tion of the decree in Original Suit No 21 of 1895 might be
suspended munfil the further orders of the District Munsif of
Kavali. The District Julge of Nellore on receiving the notice
gave offect to the prohibitory order. This was sither on the 8th
or the 10th December 1930. It also appears from the Execution
Petition No. 183 of 1904 of the counter-petitioner Annamala
Chetty Pichayya that he also obtained, on the 8th Desember 1900,
a similar order before judgment attaching that very decree of
Krishnam Ramasamy. Krishnam Ramasamy’s decrze was then
executed, and the property of his judgment-debtors was sold on
the 8rd October 1904, and the purchase money paid into Court
on the 18th October 1904. The sale was confirmed on the 6th
December 1904. |

I ought to have mentioned that Krishnam Ramasamy was not
the only decree-holder in Original Suit No. 21 of 1845 but had
a fourth shave in the decree, and, therefore, a fourth share in the
sale-proceeds of the property sold under if, which amounted in all
to Rs. 5,140. Besides the petitioner several other ptrsons had
decrees for money against .(rishnam Ramasamy ; and the peti-
tioner by his petition under section 622, OCivil Procedurs Code,
seeks to set aside the order of the Distriet Judge of Nellore
refusing to allow him®to participate in a rateable distribution
under section 295, Civil Procedure Code, of the fourth share of
Kiyishnam Ramasamy, the common judgment-debtor in the sum of
Rs. 5,'40 standing to his credit in the Nellore Distriet Comrt.
The reason why the petitioner has not been allowed to come in and
take his share is that he made his upplication for attachment of
the amount on the 25th October 190 t, while it had been *realized,”
a8 held by the District Judge, within the meaning of section 295,

Civil Procedure Code, on the 1dth October 1404, Only those

decree-holders were admitted to a rateable distribution who had
applied for execution before the latter date.
But, the facts I have stated show that, the deeree of Kmshnam

Ramasamy in Original Suit No. 21 of 1895 was already under

attachment at the instance of both the present petitioner and
the counter-petitioner Annamala Chetty Pichayya made in
41*
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anticipation of judgment, and, that at any rate under the prohibi-
tory order obtained by the petitioner, the attachment was to
continue until the further order of the Munsif's Court of Kavali.
In the absence therefore of anything appearing to the contrary, I
must take it in the first place that the fourth share of Krishnam
Ramasamy in the Rs. 5,140, came into Court under the siress of
these attachments oxof one of them by virtue of section 490, Civil
Procedure Code read with section 273, Civil Procedure Code,
This is clearly indicated in Execution Petition No. 183 of 1904
of the counter-petitioner Annamala Chetty Pichayya. Section
490, Civil Procedure Code, lays down that, when there has
been an attachment before judgment, the plaintiff in the suit if he
gets a decree mneed mnot again attach the same property in
execution. The language of the section is clear, and explicit ; and
the case of Srinivasa Ayyangar v. Sestharama Ayyer{l) which
the executing Court relies on does not lay down anything
different. The attachment before judgment mads at the instance
of the petitioner therefore subsisted at the time of the sale, and
the fact thab he made a further application for payment on the
25th October 1904, should not affect the question.

_The amount in question having been realised in executlon of
the decree against the judgment-debtor Krishnam Ramasamy as
contemplated by section 295, Civil Procedure Code, the fact that
it represented the sale-proceeds of the property of Xrishnam
Ramasamy's judgment-debtors sold under the decree makes no
difference in this respect. The hold otherwise would be to exclude
{rom the application of the very equitable provisions of section
206, Civil Procedure Code, a large class of cases for no apparent
valid reason,

It is also urged in support of the executing Court’s order that
the attachment of Krishnam Ramasamy’s decree before judgment
was a nullity, because only property within the jurisdiotion of
the Munsif's Court of Kavali could be so attached. Supposing.
that to he a correct statement of the law, which I do not think it
is, it has not been shown that the property attached in this case
was not in fact within the territorial jurisdiction of the Munsif’s
Court of Kavali, Butiit scems to me as held by mSale, J., in
XKam Periab Jhowar v. Madko Rai(2) that, under section 648, Civil

(1) L L R,, 19 Mad,, 72, (8) 7 0. W. NN, 216,
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Procedure Code, even property outside the jurisdiction of the Vnmnnn
Court in which a suit is pending, can be attached by that Court in ANN LHADA

anticipation of its judgment.

The petitioner is thus entitled to a rateable share in the sum
of Rs. 1,207.8-0, the amount available in Original Suit No. 21 of
1894, along with those other decree-holders of Krishnam Rama-
samy whose elaims to rateable distribution have been admitted by
the District Judge of Nellore, and I direct accordingly, The order
of the District Judge, dated 23rd December 1904, refusing the
petitioner's application for a rateabls distribution will therefore
be set aside. The petitioner is entitled to the costs of this
petition,

APPELLATE CIVIL.
Lefore Mr. Justice Sankaran- Nair and Mr. Justice Abdur Rahim,

MUNIAPPAN CHETTI (Sixrr Derevpant), Arpsrnane,
V.
BALAYAN CHETTI (Praintirr), RuspoNpENT.*

Civil Procedure Code, Aet XIV of 1882, 3. 108—Section applies to & defend.
ant who has filed written statement,

A defendant who had filed a written statement, but had not appeared
at the hearing is entitled to apply under section 108 of the Code of Civil
Procedure to set aside the decree passed againgt him.

Tux facts are sufficiently set out in the judgment.

T. R. Venkatrama Sastm for The Hon. the Advoeate-General
for appellant.

K. Narayana Rao for respondent .
JupeMeNT.—The appellant, the sixth defendant, filed a written

statement, but failed to appear at any adjourned hearing, and a

decree was passed against him in his absence. He has now
applied under section 108, Civil Procedure Code, to set aside the
deoree passed, e pmte, against him. Followmg the decisions i in

Ramanuja Recldw v. Rangaswami Aiyangar(1), Jonardan Dobey v..

% Ayppesl No. 8 of 1808, presenied under section 16 of the Letters

- Patent against the judgment of Mr. Justice Muoro, dated 10th January
1908, in Civil Revision Petition No. 292 of 1907.
(1) 18 M, L. J., 51.
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