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APPELLATE CIYL-^FULL BENCH.

Before Sir Arnold White, Chief Justice, Mr, Justice Wallis 
and Mr, Justice Miller,

SA E A V A N A  P IL L A I and o th e ss  (D e fe n d a n ts  N os. 1 to  3), tQOr

ApPELLAKTS, October tO,
’  21.

V- Ĵ ovemher
SB8H A R iE D D I (F irst P la.intiff), R espoisidknt**

VOL. XXXI.]  ̂MADRAS 8EEIES.

Procedure Code, A ct X I V  o f 1882, s. 574—Judgment of lower '
Appellate Court not complying with the requirements of section—
Order to be made on second appeal.
Wliere, on second appeal, it is found that tlie jud^meat of the lower 

Appellate does not fulfil ths requirements of section 574 of the Code of 
Civil Procedure, the proper order to be made on second appeal is one 
setting aside the decree and remaading the case to the lower Appellate 
Court to be disposed of according to law.

Krishna Iteddi y. Srinivasa Reddi, (4 174<), not followed.
If the Judse of the Court to which the case is remanded is the Judge 

who heard the appeal in the first instance, he is not hound to re-hear the 
appeal if he considers that the ease might be properly disposed of without 
so doing. 3n such a case, his writing a iudgment satisfying the req[uir^- 
meuts of aeetioa 674 will be a sufficient compliance with the order to 
dispose of the ease aoeording; to law. But where the JudGfe of the Oourt 
to which the'case ia remanded is not the Judge who heard the appeal in 
the first instance, as also in cases where the Judge, though the same, 
considers such a course necessarj for a proper disposal of the case, a 
re-hearing is necessary for a dispsal of the ease according to law.

S u it for possesBion of land.
The District Muosif framed issues and examined witnesses and 

finally passed a decree for the plaintiff.

Th.6 defendants appealed, impugning the findings of tlie lower 
Court on questions of law and fact, and questioning the appre­
ciation of evidence, oral and documentary, by the lower Court.

The Appellate Court passed the following judgment :—
I entirely concur with lower Court’s findings and its reasons 

for those findings and I  dismiss this appeal with costs.
The defendants Nos. 1 to 3 appealed to the HighJ^ourt.

'* Second Appeal No. 958 of 1905, presented againsi; the decree o f F, H. 
Hamnett, Esq., District Judge of Ohingleput, in Appeal Suit No. 683 of 
1904, presented against the decree o i  K. S. liakshminarasa Aiyar, District 
M unsif o f Chingleput, in Original Suit No. 252 of 1903.
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The three main grounds of appeal were—
(1) That the Distriofc Judge had not recorded any judgment 

in the case.
(2) That the District Judge had not stated what the points 

for decision were and hia decision thereon.
(3) That therp has been no attempt on fche part of the 

District Judge to discuss the evidence in the case.
The appeal was heard by B odbam and S a n k a ’raN'-Na ir , JJ., 

•who made the following Order of Reference to the Full Bench.
“  When in second appeal it appears that the judgment of 

the lower Appellate Court does not sub^^tantially comply with 
the requirments of section 574 of the Civil Procedure Code, the 
question arises whether the judgment must be reversed and the 
case sent back for disposal acoording to law m in Sitamnia Bastrulu 
V. tSiirynmrayana 8a^truh{V), or whether the ca^e should only be 
sent back to the Judge who decided the case in erder that ho may 
comply with the requirements of the section, as decided in Krktna 
Reddi V. Srinivam Bedaii^) with which we agree. Having regard 
to the conflict in the decisions we refer the above question to the 
Full B ench /’

The case oame on for hearing in due course before the Full 
Bench constituted as above.

T. Bangachariar for appellants.
T. B* KmJmamami Ayyar for respondent.
The Court expressed the following.
O p i n i o n . ' - ’We are unable to agree with the judgment in 

K rktm  Reddi V. Sriiiioma Beddi{2) if it is to be regarded, as would 
Beem to have been the view of the learned Judges by whom the 
present order of reference was made, as a decision to the effect 
that, when there has been a failure by the lower Apptdlate Court 
to comply with the requirements of section 574 of the Code of 
Civil Procedure, the only course open to this Court in Booond 
appeal is to send back the case to the Judge who heard the appeal, 
and that, when this is impracticable, no further action can be 
taten.

We are of opinion that the proper form of order is that which, 
in recent years, has, we believe, been almost invariably adopted

(I) I. L .B ., 22 Mad., 13, (2) 5 K .  IL 0. B., 174.
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remandicg the ease to the lower Appellate Court to be disposed of 
anoording to law. See, for instance, the orders in Kunhi MaraJc-

hy this Court, namely, an order setting aside tlie decree and B a e a v a k a

PiLLit
It'.

Sesha

/car Saji Y, JTtUii Utmm (1), and 8itarama Sastrulu v. Burijmora- 
yana 8adrulu{2). This would seem to he in accordance with the 
present practice of the Calcutta and Bombay High Courts. See 
Rami Deha v. JBroJo Nath SaiMa (3), Bhagmn v. Kesur Kuverji (4) 
and Ramohandra Qovind Manik v, 8ono SadasMv SarMot (5), 
although, in the last-mentioned case, there was no formal order 
setting aside the decree..

I f  the Judge of the Coart to which the case is remanded is the 
Judge who heard the appeal in the first instance, and if he consi­
ders that he can properly dispose of the remanded case without a 
re-heariDg of the appeal, the writing of a judgment which satisfies 
the requirements of section 574? without re-hearitig the appeal, 
would, in our opinion, be a compliance with the order that the case 
be disposed of according to law. But in all cases where the Judge 
of the Court to which the case is remanded is not the Judge who 
heard the appeal in the iBrst instancoj and in all cases where the 
Judge of the Court is the Judge who heard the appeal in the first 
instance, but he does not consider that he can properly dispose ol 
the remanded case without a re-hearing of the appeal, a re-hearing 
is necessary in order that there may be a compliance with the order 
of this Court that the case be disposed of according to law.

The case came on for final hearing before (Bo33Dam and 
Sa n k a r a n -N a ir , JJ.), when the Court delivered the following.

J u d g m e n t .—In accordance with the decision of the Full 
Benchj the case is remanded to the lower Appellate Oourt for 
hearing, and disposal in accordance with law. Costs hitherto 
incurred will abide the result.

(1) I. L. E. 20 Mad., 496. (3i I. L. E  , 25 Calc., 97.
(3) I. L. U. 22 Mad., 12. (4) I. L. 17 Bom., 428.

(5) I . L . E ,, 19 Bonr., 551.
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