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record, but did not. In the “result he obtained an infructuous Narasruma
~ decree and finds that his remedy as regards the property itself or Reo
its value is barred by speoific articles of the Limitation Act, Gweiﬂm.n:ra
which prescribe within what period suits for recovery or compen-
sation must be filed.
I hold that the cause of action arose qn the seizure of the
property ; that article 28 or article 49 of Schedule 11, Limita-
tion Act, governs the case and that the suit is barred.
The appeal must be dismissed with costs.

APPELLATE CIVIL.

DBefore Mr. Justice Wallis and Mr. Justice Munro. 1908.
Mareh 13.
April 8.
CHAMA SWAMI anp awoTHER (DEFENDANTS

Nos. 3 axp 4), APPELLANTS.

Ve
PADALA ANANDU anp avorzrR (Prainturrs), ReEsroNDENTS,.*

L]
Lien of purchaser of land payirg off mortgage~ Purchaser in possession
paying off mortgage subrogated to the right of the original mortgayee,
when purchase found invalid.

A purchaser of land, who, while in possession of the land purchased,
pays off an encumbrance on it, is entitled, when his purchase is found
invalid, to stand in the shoes of the mortgagee whom he has paid off.

Syamalarayudw v. Subhay ayudu, (I.L.R., 21 Mad., 113), followed.

The American Courts, when equity requires it, allow persons, paying off
mortgages on properties not belonging to them, to be subrogated to the
rights of the original mortgagees; and subrogation is allowed as a matter
of right for the benefit of a purchaser who has extinguished an encum-
brance on the property purchased. This is the right prineiple to be
applied in India,

Gokaldas Gopaldas v. Puranmal Bemsukhdas, (LL.R., 10 Cale., 1035),
referred to.

Daklina Mohan Royv. Seroda Mohan Roy, {(LL.R., 21 Cale., 142),
referred to.

Derexpants Nos. 1 and 2 exeonted a mortgage in favour of the
geventh defendant on 80th September 1897, The plantiffs bought

* Second appeal No. 218 of 1006, presented against the decree of M.R,
Ry. Y. Janaki Ramayya Sastri, Subcrdinate Judge of Cocanads, in Appeal
Snit No. 37 of 1908, presented against the decree of M.R.Ry. K, Krishna.
machariar Distriet Munsif of Amalapur, in Original Suit No. 462 of 1904,
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the mortgaged lands from the first defendant and others on 2lst
July 1899 and paid off the mortgage of the seventh defendant on
94th August 1899. The father of the defendants Nos. 3 to 8 who
claimed to have purclased the lands on 29th July 1899, brought a
suit against pluintiffs, in which it was deereed that the purchase in
plaintiffs’ favour was invalid as against defendants Nos. 3 to 6.
The plaintiffs, claiming to be entitled to all the rights of the seventh
defendant, whom they had paid off brought this suit to recover
the amount due on the mortgage of the seventh defendant.

The Distriet Munsif passed a decrce in favour of plaintiffs as
prayed.

This decree was confirmed on appeal,

Defendants Nos. 3 and 4 appealed to the High Court.

P. Narayanamuréhe for appellants.

P. Nagabhushanam for respondents.

Junemrwr.—The plaintiffs in this case according to the find-
ing of the lower Appellate Court purchased certuin lands by a
sale-deed, dated the 21st July 1899 which was afterwards regise
tered and on the 24th August 1899 redeemed o mortgage on the
property. The plaintiffs’ puvchase was afterwards held invalid
as against defendants Nos. 3 to 6, and under these circumstances
the plaintiffs have brought the present suit to recover from
defendants Nos. 8 to 6 the money due on the mortgage which
they paid off whilst in possession of the property under the sale-
deed in their favour, Both the lower Courts have given a decree
in the plaintiffs’ favour on the authority of Syamalarayudu v
Subbarayudu (1), the facts in which closely resemble those in the
present ease. In the argument before us it was nob seriously.
argued that the present case was distinguishable; but it was said
that the decision in Syamalarayudu v Subbarayudu(l) was wrong,
‘We are unable to agree with this contention. Although no autho-
rities are cited in Syamalirayudu v, Subbarayudu(l), wo think thay
toe learned Judges who decided the ecase must have had their
attention ealled to the decision of the Privy Couneil in oases of
this kind and have proceeded on the authority of those cases. In
the well-known case of Gukaldas Gopaldas v. Puranmeal Bemsukhn
das(2), their Lordships of Judicial Committes pointed out that
what we have to look to in India are not the technical rules of

(1) LLR, 21 Mad., 143. +(2) LL.R., 10 Cale., 1036.
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English Equity as settled by the anthority of decided cases, but
only such of those rules as rest upon broad inlelligible principles of
justice and can be applied as part of the law of justice, equity and
good conscience; and accordingly their Lordships refused to apply
the ruling in Toulmin v. Steers(1) to India. In alater case Dakhing
Mohan Roy v, Saroda Mokan Roy(2), Lord Maenaghten delivering
the judgment of their Liordships referred to the case of the Pesuwian
Guano Company v. Dreyfus(3), in which he had himself eriticized
the English decisions that parties who have no right to property
cannot acquire a lien by expending moneys in conneetion with it,
and observed that after the decision in the Peruviarn Gluano Com-
pany v. Dreyfus(3) it would be hard to maintain as a proposition
admitting of no excoptions that a psrson who is in wrongful posses-
sion is not entitled to recover surs paid on account of outgoings.
In that case their Loxdships held that the plaintilf was nof in
wrongful possession at the time he paid the Government revenue
which he was seeking to recover as he was at the time in possession
under the deeres of a competent Court which was afterwords
reversed ; but at the close of the judgment his Lordship speaks of
the claim as being in the nature of salvage and ohserves that the
Indian Statute law recognizss an equity to repayment in the gase
of a person who not heing proprietor pays the Government revenue
in good faith to support a claim which afterwards turns out to
be unfounded. In Syamalorayudu v. Subbarayudu(4), the action
of the plaintiff in paying off a mortgage on the property was
considered to have been made in good faith in spite of the fact
that he wag claiming under a sale-deed which had been antedated
for the purpose of supporting his title.

For the appellant we have been referrcd to the recent decision
of the Calentta High OCourt (Gurdeo Singh v. Chandrikal Singh
and Chandrikah Singh v. Rashbehary Singh(5)), in which the
American authorities are considered, but we do not thing they
help the appellant. The American Courts apply to oases of this
kind an equitable dectrine of subrogation borrowed from the Civil
Law, and when equity requires it allow persons paying off mort-
gages on properties which do not belong to them to be subrogated

(1) 8 Mer, 210. (2) LL.R., 21 Cale., 142,
(3) (1892), A.C., 166, (4) LL.R., 21 Mad., 143,
(6) 6 C.L.J., 611.
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to the rights of the original mortgagee. This right of subroga-
tion is not extended to mere volunteers who pay off other people’s
debts without having any concern in them. This was held by the
Supreme Court in Aetno Life Insurance Company v. Middiepori(1) ;
but in the course of their judgment in that case the learned
Judges cite with approbation a passage from Sheldsn on ¢ Subro-
gation’ in which subrogation is allowed as & matter of right for
the benefit of a purchaser who has extinguished an encumbrance
on the estate which he has purchased.

We think this is the right prineiple to apyply espeoially, whereas
in the present case the plaintiffs were in possession when they
paid off the mortgage.

Under these circumstances we agree with the lower Courts
and dismiss the appeal with costs.

APPELLATE CIVIL.

Before Sir Arnold White, Chief Justice, and Mr, Justice Wallis.
SUBRAMANIAN CHETTY, Mivor, sy MINATCHI

{8rconp DEFrNDANT), APPELLANT,
®.

VEERABALI'RAN CHETTY (Praintivr), BrspoNpENT.®

“Qivil Procedure Code—Act XIV of 1843 . 659" Inferested in the result of

appeal” —Where defendants eronerated and no apperl againgt that
portion of decree, they cannot bo browght on record under s. 569,

A party, who is not made a respondent in an appeal, is not “interested
in the result of the appeal” within the meaning of section 569 of the Code
of Civil Procedure, unless the decres sought to be obtained against the
respondents in the appeal would have the effect of prejudicing him in some
way or other. The party sought to be made a respondent in the appeal
under section 559 must be shown to he interested in the result of the appeal
before he is bromght on the record, and the interest he may acquire as a
result of being added as a respondent, will not suffice.

Where a defendant has been exonerated, and there is no appeal against
so much of the decres as exonerates him, no decree can be passed agoinst

(1) 124 U.5,, 534,

% Qecond Appesl No. 82 of 19u5, presented against the decree of
H. Moberly, Esq,, District Judge of Madura, in Appeal Suit No, 86 of 1904,
presented against the decree of M.R.Ry. M. C. Parthasarathy Aiy*Rgar,
District Munsit of Tirumangslam, in Original 8uit No. 146 of 1902.




