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APPELLATE CIVIL.

Before Sir Arnold White, Chief Jmtice^ Mr, Justice 
SanltaMn-J^air and Mr. Justice Tinhey.

B A M A EA.JU  N A R A S IM H A  R A O  (P lainjiff), A ppbllant,
V.

T H .A D IN A D A  GANGARAJTJ and o th ers  (D esenbam ts 
Nos. 2 TO 5, AND FihST DbfENDAKT’ s le g a l  REPaESBNTATIV E 8 ), 

R espondents.*

Limitation Act, Act X V  o/’ 1877, sch. I I , arts. 29, 49, 62, \2i)— Siiits to recover ~ 
proceeds o f  sale of mouenble propertij lorongfuUy attached and sold 
governed hy art. 29 or 49 o f  seh. I I  of Limitation Act,

A, B  and 0  brought a suit against D  and on the lOtb. December 1899 
attached before judgment certain paddy. B  put in a claim petition in 
respect of t!ie paddy which was dismissed on 8th March 1900. JS' then 
brought a suit under section 283 o f the Code of Civil Procedure, on 26th 
March 1900, against A> B  and Q for a declaration of his title to the attached 
property, and his title was finally declared on appeal on 7th February 1903. 
In the meanwhile the attached property was sold, and on J5th Alny 1910 
the proceeds was distributed between A , B , G and also J ' who claimed 
rateable distribution. In a suit brought by H  on 1st June 1903, against 
A , Bi O and i?’ for a refund o£ the sale-proceeds ; «

JSeld (Sankahan N aib, J d is s e n t in g ), that’ limitation began to run from 
the date o f the wrongful seizure ; that the suit for purpose of limitation feii 
within article 29 or 49 of sehadule I I  o f the Limitation Act, and that ifc 
was accordingly barred b y  limitaion.

F er  Saneaean-N aib, J .,— The suit was not barred, as the article which 
applied was either article 63, or 120 of the second schedule to the Limitation 
Act. The,wrong complaiued of was the payment to the defendantfi of the 
saIe»proceeds to which the plaintiff was entitled.

Article 39 did not apply, becauso so long as the property remained in 
the custody of the Oourb, it was not lost and plaintifE could not olaina any 
compensation for its loss, Tho loss of the property was not a necessary 
consequence of the attachment, aa the Civil Procedure Oode contains provi
sions which enable the party to establisk his right and recover the property 
attached. Article 29 on ly  applied when the loss complained of was directly 
doe to the seizure. A rticle 49 did not apply ag the suit was a o t fo ra n y  
specific moveable property and the defendants bad not wrongfully taien 
injured or detained su ch. property. ' *

F er  Sir A bnold W h ite , C .J .— Article 29 of the second schedule which 
is specifiic in its terms applied to the suit and the general proTisions o£ 
article 62 oc 120.

* Second Appeal No. 480 of 1S05, presented against the decree of E  L* 
Vaughan, Esq., District Judge oE Godavari, in Appeal Suit N o. 71 of 19Q4 
presented against the decres of M . E, Hy. R . Hanumanta Rau, District 
Mtinsif, o i  Ellore, in Original Suit No 2 1 9  of 19Q3,

1908 . 
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Mabasim h a  Article 29 should not be construod as lim ited to claims for consequential
K ao damages and not applicable to cases w'liero tlio plaintifE seeks ouly to 

recover the value of the property seized or tlie sulo-proceeds, i£ I,he 
G A n a A E A J V .  property had boeii sold

The provision of section 283 of the Code by wliicli a clnimaiit may 
establisb. his righ t to property attached, caniiofc liavo the effeet of post
poning the time when limitivtiou begins to I'un or of suspending time when 

limitation has begun to^riin,

P e r  i ’ i N H B Y ,  J. —The cause of action is the original wrongful seizure 
and article 29 or 49 applies.

The timo spent in proceedings Tinder soctioii 283 of the Code of Civil 
Procedure cannot ba esuluded in computing the period of limilatiou.

T he facts ixeceasaiy for this report are siifficiontiy set out in the 
judgments of Sir Arnold. White, 0 . J., and Sankaran-Nair, J.

Sir A rnold W hite, O.J".— The question for determination iu 
tliis appeal is whether the plaintiff’s suit is barred by limitation. 
For the purpose of this question the material facts and dates are as 
follows

Defendants Nos. 1- to 3 brought a suit against the fifth 
defendant and on December 10th, 1899, attached certain, paddy 
before judgment. The plaintiff put in a claim petition with 
respect to the paddy* On March 8th; 18;^9, this petition was
dismissed. On March 26th, 1900, the plaintiff brought a suit
undsr section 283 of the Code of Civil Procedure to establish his 
right to the property. On November 18tk, 1901, he obtained a 
declaration as to his riuht. On February 7th, 1903, this declara
tion was affirmed on appeal. In the meantime, the property had
been sold by the Oourtj, and on May 15th, 1904, the proceeds had
been distributed to the defendants, the fourth defendant having 
received his share as a party entitled to rateable distribution. On 
June let, 1903, the present suit for a refund of the moaey by the 
defendants was instituted. The plaintiff contends that time 
began to run from the date of the distribution of the proceeds of 
the sale of the attached property, I f this is so, and the period 
of limitation is S (three) years— deducting (as it is conceded the 
plaintifi is entitled to deduct) the time when the Court was closed, 
lb.© suit is in time.

The Munsif held that time began to run from the date of the 
attachment (December 10th, 1899), that the article of the second 
schedule to the Limitation Act which applies was article 4'), and 
that the suit was time-barred. The District Judge held that the 
question of limitation was governed either by article 49 or article

432 THJ) IN PIA N  LA W  IIEPOETS. [VOL. X X X L



36 and affirmed the Munsif’s decree. The Lower Courts have Naeasimha 
dealt with the case ou the footing that the attached property was 
moveable property and I  deal with the case 011 the same footing Ga^gaeaju. 

I  am of opinion that the appropriate article is article 29, einee this 
is the only article which refers specifically to wrongful seizure 
under legal process. This was the view taken by this Court in 
Mttrugem Mudaliar Y. Jatharam Davy {{) .  I  do not think this 
article should be construed as limited to claims for consequential 
damages and as not applicable wliere the plaintiff seeks only to 
recover the value of properly seized, or the sale-proceeds, if th© 
property has been sold This is obviously not tlie sense in 
which the word is used in articles 30 and 31, and I do not see 
why it should be construed in this restricted sense in article 29.
I f  article 29 applicp, the law is express and the time is one year 
from the date of the seizure. No doubt section 283 of the Code 
makes provision for a special procedure whereby a olaimaut to 
property which has been seized in execution may establish his 
right, but I fail to see how the provisions of this section can have 
the effect of postponing the time when limitation begins to run? 
or suspending the time which has begun to run, when the Limita
tion Act makes express provision in the matter.

Further, I can see no good ground for holding that time does 
not run bo long as the property remains in cusiodia kgia. The 
damage to the plaintiff is the seizure of his property. True he 
may eventually succeed in showing the property ia his and ia 
the meantime the property is safe, but lie is none tlie less damaged 
by being deprived of the enjoyment of his own property. The 
measure of damages is of course a different matter. I f  he brings 
his suit after hie property has been restored to him, and kis suit 
is in time, he can of course only recover damages on the footing 
that he lias not been permanently deprived of his property. If 
he has already recovered damages on the footing that he has been 
permanently deprived of his property, and it is afterwards 
determined that the property is his, or the plaintiff’s suit is 
ultimately dismissed, a question may arise as to what order the 
Court ought to make with, regard to the disposal of the attached 
property or the proceeds thereof if it has been sold | hut I  do
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N a h a s i m h a  not think this is a question w h i o l i  oan be taken into oonsideratioii 
in construing the plain kngaage of the enaotmento 

GAmABAju. In Murugesa MudaUxr V. Jatharam Davt/ (1), where goods were 
attached and sold whilst a deolaratory suit by a party who claimed 
to be the owner of the goods was pending, it was held that time 
begaa to run from the date of the attaohmenfc. I f  article 29 does not 
apply, I think the appropriate article is article 49 (see Batnachalam 
Ayyar v. Venkairama Ayyar{2)^ and that time would run from 
the date when the property was wrongfully taken. In this view 
also the suit would be time-barred. The case Unmaswamy Ayyar 
V . Muthmamy Ayyari^)^ where property had been seized by a 
Magistrate is, I think, distinguishable.

It was contended on behalf of the appellant that either article 
62 or article 120 applies. As regards article 62, it is not necessary 
for me to consider whether if there had been no specific article 
applicable, the money received by the defendants in this case is 
money had and received to the plaintiff’s use within the meaning 
of the article. I  think article 29 which is specific in its terms 
applies, and not the general provisions of article 62 or 120. As 
I read the judgment of West, J., in Jagjimn Javhordai v. Guhm 
Jilam Ghaudh}'i{i)„ I think it supports my view.

As regards the fourth defendant who received a portion of the 
sale-proceeds by way of rateable distribution, I  do not think that, 
with reference to the question of limitation, any distinction, oan bo 
drawn between his case and that of the other defendants, since his 
right to rateable distribution is dependent on the seizure which has 
been held to be wrongful as against the plaintiff.

1 would dismiss the appeal with costs.

Ba n k a e a n -N a ir , j . — The suit was instituted on 1st June 1903 
to recover the value of the paddy crops belonging to the plaintiff, 
attached by the defendants Nos. I, 2 and 3 before judgment in a 
suit brought by them against the fifth defendant, and sold on the 
10th April 1900 to satisfy the decree obtained in that suit. The 
proceeds of the sale were distributed among the defendants 
on the 15th May 1900, and it is accordingly argued before 
us that article 29 applies and the suit is barred as it was not
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brought within one year from the date of the attachment. The Nahisimsjl
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liioplaintiff presented a claim petition when the property was attacked 
which was dismissed on the 8th March 1900. He sued to declare G-angaeaju . 

his title on the 26th M arch 1900 and he obtained his final decree 
declaring his title on the 7th February 1903.

A  person whose property is attached in a suit between third 
parties is entitled under the Civil Procedure Code to apply 
to the Court which attached his property to release the same 
from attachment, and the attachment will be set aside and 
the property released if he proves his title. The property if 
moveable remains in the custody of the Court while under 
attachment, and it will be restored to him on proof of his title.

If he fails in his application, the Civil Procedure Code allows 
him to bring a suit to declare his title within one year from the date 
of Ms order  ̂ and if he obtains a decree in his favour, the Court 
which attached his property and in whose custody it continues to 
remain is bound to restore it to him on his application. I f the 
property has been sold and the proceeds are in Court, it is bound 
to deliver to him such proceeds. The loss of the moveable 
property is not, therefore, in my opinion, a necessary ooneequenoQ 
of the wrongful seizure by attachment. The right to sue evfen 
after one year from iihe date of the attachment implies that the 
property continued in the claimant even after the expiry of the 
period'prescribed by article 29. So long as the property remains 
in the custody of the Court he cannot be said to have lost it and 
is not therefore entitled to any compensation for its loss, and 
article 29 of the Limitation Act does not therefore apply. It 
might be otherwise where the loss to the plaintiff is directly due 
to the seizure. A  suit, for instance, for damages on account of 
the deprivation of the use of the goods, for instance, for the hire 
of furniture under attachment would oome within the article.
I f  article 29 applies the result will be curious. If the owner 
of the moveable property gets his compensation from the plaintiff 
who attached his crops before judgment, and that plaintiff’s suit 
is dismissed, to whom is the Court to deliver the property ? Not 
to the owner, who has got his compensation. Not to the defend
ant as whose property it was attached, because it has been declared 
not to belong to him in the suit which awarded Icompensation.
Not to the plaintiff who failed in his suit and never claimed it to 
be his property.
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The opiDion expressed in M m gem  MudaHar v. Jaiharam 
D a v i j { l )  that article 29 applies to snob case is opposed to the 

G a s g a b u u . opinion expressed on the aame facts in Murutjesa Mudali v.
Jotharam I)amjj{2) and both were obiter dicta. From the state
ment of facfs by the Judges of the Small Causes Gourfc it does not 
clearly appear whether after af.taohment the property continuGd 
in the custody of the Court or in the possessioQ of the defendant.

Nor in my opinion does article 49 apply. The suit ia not for 
any specific moveable property, nor have the defendants wrong
fully taken, injured, or detained the property. The wrongful 
seizure was by the Gourtj though at the instance of defendants 
Nos. 1 to 3, If there was any wrongful taking or detention of any 
property it was only when the money was paid over to the 
defendants. The article that applies ia therefore either article 62 
or article 120, and in either case the suit is not barred,

Mr, Ramesam contends that the plaintiff’ s cause of action 
arose when the wrong was inflicted on him. They may be so, but 
the wrong for which he now claims compensation is not the 
attachment, but the paymeat to the defendants of the money which 
belonga to him,.

Of the authorities cited, the decision in Lak&hm Priija 
Chowdhnmni 7. Rama Knnta 8haha[Z) supports my view. The case 
of Jagjwuu Jat'herdas v. Oulam Jikni Ghaudhn[ )̂ was strongly 
relied upon bj the respondeut’s pleader. But a careful eonsidera.- 
tion of that judgment has satisfied me that it strongly supports 
my conclusion. Mr. Justice West points out that when the 
plaintiff wants to recover his property, the proper course to follow 
is the one 1 have already indicated. He adds “  besides the 
recovery of the article, the owner may seek compensation for 
damage to it and for his loss of the use of it, aud, for mch a suit 
article 29 pre&criies a term of one yaarP I agree. But he also 
holds that when the recovery of the article may become impossible 
or'Undesirable, the owner may seek compensation both for the 
thing itself and for the damage he has sustained through being 
deprived of the use. To such a suit then orticle 29 would apply: 
“  as the double claim of compensation consists of elements of 
identical' character, these, though capable of separate existence, 
blend by contract in their subject into one.”  This reasoning will
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only apply when they blend into one by the plaintiff finding it F a e a s i m h a  

imposBible or undesirable to recover the property, probably on 
account of its nature by reason of the seizure itself. It obriously GiNGAsAju. 
cannot apply when the two claims blend into one alter the expiry 
of the period prescribed by article 29. At any rate j l  do not 
think that the learned Judge had that case in view. The suit 
itself was apparently not brought Tvithin 8 years after payment 
to the defendants.

I  am therefore of opinion that the plaintifi’ s claim is not 
barred and would accordingly reverse the decree of the Courts 
below and pass a decree in favour i)f the plaintiff with costs 
throughout.

As there is some confliot in the authorities we refer the Appeal 
under section 675 of the Code of Oivil Jb’rooedare to a Bench of 
three Judgea.

The case again came on for hearing in due course before the 
Bench constituted as above.

T. V. Seshagiri Ayyar for appellant.
T\ Purimhottama Ayyar for The Hon. The Advocate-General 

for fifth to seventh respondents.
V. Rame&am for third respondent.
The Court delivered the following :—
J u d g m e n t s .— The Chief Justice.— I  adhere to my former 

judgment.
Sankara n«Nair, J.— I have nothing to add to my former 

judgment.
Pinliey^ J.-—I have no doubt that the present suit is barred.

It is urged that the wrong for which the appellant claims 
compensation is not the attachment of his paddy, but the payment 
to the defendants of the money realized by its sale.

I f the seizure was not wrongful thpre was nothing wrongful 
in the payment.

It is conceded that the seizure was wrongful. This is not a 
continuing wrong. Later manifestations of the original damage 
done and consequent upon the injury originally sustained do not 
give rise to a new cause of action.

The cause of action therefore was the original seizure and time 
began to run from that date. The article of Schedule 11 of the 
Limitation Act that governs the case would appear to be either 
article 29 or article 49,

36*
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jS’AEisiMHA The property seised was moveable.
There was admittedly a wrongful seizure under legal prooess.

O-AWGiWJ’P* The suit is ior the value of the property seized and for iDterest
from the date of decree but not for other damage.

Whether article 29 or article 49 applies depends on the view 
talcen of the scope and meaning of these two articles. The Iparned 
Chief Justice takes the view that article 29 is not restricted in 
its application to cases of consequential damage, but applies also 
to the case where the value of the property itself is sought to 
be recovered. He further holds that the distinction between 
article 29 and article 49 is that the former artiole applies to a case 
of wrongful seizure made under process, whereas, the latter 
applies when the wrongful seizure is made by a private person.

There is much to be said in support of this view, but it seems 
to me unnecessary, now, to decide which of the two articles applies, 
for the suit is admittedly barred whichever article is applied, if 
the wrongful seizure is taken as the starting point for limitation, 
and no allowance is made for the time spent in litigating the title 
under section 288, Code of (Jivil Procedure.

As regards the time spent in litigating the title I  know of no 
provision of law under whioh this can be excluded, Nor do I see 
how the special period of limitation allowed by article i t ,  schedule
I I  of the Limitation Act for suits under section 283, Code of 
Civil Procedure, can affect the limitation fixed by other articles 
of the Limitation Act.

It seems to me the plaintiff in this case mistook his remedy. 
Section 283, Code of Civil Procedure, and article 11 read together 
aiford the plaintiff one year from the 8th March 1900 to file a 
suit, but section 283, Code of Civil Procedure, does not purport to 
lay down what the consequences will be in the event of suooess. 
The plaintiff contented himself with filing a suit for declaration 
of title, but he omitted to get an injunction and so prevent the 
property which was moveable, from being dealt with by the Court 
that had attached it. The property was sold soon after the 
institution of the suits and the sale-proceeds distributed.

There was obviously no oso in continuing a suit for oanoella- 
tion of the order alone or for mere declaration of right to property 
which was no longer in th6 oustody oi the Court.

The plaintiff might have amended hie plaint under section 53, 
CJode of Oivil Procedure, axtd brought the fourth defendant on
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record, but did not. In the 'result he obtained an infructuous F aeasimha

decree and finds that his remedy as regards the property itself or
its v a lu e  is barred by epeoific articles of the Limitation Aot, G an q aeaju .

which prescribe within what period suits for recovery or oompen-
sation must be filed.

I  hold that the cause of action arose qa the seizure of the 
property; that article 29 or article 49 of Schedule i l ,  Limita^ 
tion Act, governs the case and that the suit is barred.

The appeal must be dismissed with costs.
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APPELLATE CIVIL.

Before Mr. Justice Wallis and Mr. Jmtiee Munro. 1908.
March 13.

OH AM A SW AM I and another (D efendants  
Nos. 3 AND 4), A ppellants.

V,

PAD A LA ANANDU a n b  a n o t h e s  ( P l a i n t i f f s ) ,  R e s p o n d e n t s .*

Lien o f purchaser o f  land pacing off' mortgage -  PweJiaser in possembn 
faying off mortgage sulrogated to the right o f the original mortgagee, 
lohen purchase found invalid.

A purchaser of land, whoj wMIe in possession of the land purchased, 
pays off an encumbrance on it, is entitled, when his ptirchas© is found 
invalid, to stand in the shoes of the mortgagee whom he has paid ofE.

Syamalarayud^i, r. Snhharayudu, (I.L .R ., 31 Mad., 1 JS), followed.
The American Courts, when equity requires if, allow persons, paying off 

mortgages on properties not belonging to them, to be subrogated to the 
rights cf the original mortgagees; and subrogation is allowed as a matter 
of right for the benefit of a purchaser who has extinguished an encum
brance on the property purchased. This is the right principle to be 
applied in India.

Gohaldas Gopaldas v. Puranmal BemsukJidas, (LL.R., 10 Calc., 1035), 
referred to.

DakUna Mohan Roy y. Saroda Mohan Boy, (LL.E., 21 Calc., 142), 
referred to.
D efendants N os. 1 and 2 executed a mortgage in favour of tlie
seventh defendant on 30th September 1897, The plantiffs bought

* Second appeal Ho, 21B of 1906, presented against the decree of M.E.
Ey. Y . Janaii Ramayya Sastri, Subordinate Judge of Coeanada, in Appeal 
Suit No. 37 of 1905, presented against the decree of M.R.Ey. K . Krishna- 
machariar District Munsif of Amalapur, in Original Suit Jfo. 462 of 1904,


