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from wMoli the appeal was transferredj and wMoli is no longer 
responsible for the due deoi^ion ol the appeal Wo dismiss the 
petition
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APPELLATE CRIMINAL.

Before Justice Milkr.

ALUVALA GUEUVIAH

KMPEK.OE.‘>f

Crimhial JProcedure Code) Act V  o f 1898, ss. 133, 136, HO—Whc^e order 
under s. 133 not complied with^prosecution sustainable under s 136 with­
out notice under s. 140—Order under s, 183 cannot direct works to he 
done which are not neccssar̂ / for the sqfeti/ o f the public..

Where an order issued by a Magistrate under section 133 of the Crimiual 
Procedure Code is not complied with or protested against within ihe 
time fixed by the order, a prosecution of the person disobeying under 
section 136 is sustainable withotic notice under section 140.

Where a well adjoining a road is dangerous to the public as well as to 
jhfl existence of the road, an order under section 133 can direct the con- 
stractiou of such works only as are necessary for the safety of the public 
and not of works necessary for the safety of the road.

Queen-Efupress v, Bishamhor Lai, (I.L.Ii.s 13 All., 577), approved,

A WELL under the control of the aocused petitioner, alongside a 
public road was in a state a disrepair and threatened the safety 
of the public as well as the existoucoof the roa<l. 'I he Deputy 
Magistrate acting nnder section 1:̂ 3 of the Criminal Procedure 
Code issued a notioe to the accused calling upon him to protect, 
aoooiding to the instructions of the Local Fund Overseer, the well 
from danger to the public, within the 14th July, or to appear before 
the Magistrate on the 6th July to have the order oanoelled or 
modified. The Overseer directed the accused to raise a masonry

* Criminal Eevision Case JNo. B2? oi 1907, presented undw sections 435 
and 439 of the Oode oi: Criminal Procedure, praying the High Court io r&vise 
the judgment of R. Ramachandra Rao, Esq., District Magistrate of Kurnool, 
in Oriminai Appeal No. 21 of 1906, uonfirming the conviction but modifying 
the sentence passed by M. My. K. Subramaniaiii, Stationary fc'eopnd- 
©lass Magistrate ol AtwakuE.Division, ia Calendar Case. No. 183 of 1906,



E m p e e o b .

wall fencing. This was not done within the 14th. July, uoi did Alttvala 
the accused protest against the cider on the 6th. On the 20th 
July the Deputy Magistrate acting under section 136, Criminal 
Procedure Code, sanctioned the prosecution of the accused under 
section 188, Indian Peual Code. The accused was accordingly 
tried and oonvioted by the Sub-Magistrate and sentenced to pay 
a fine of Es. 20, On appeal the District Magistrate upheld the 
eonviotion but reduced the senteuce to a fine of Es. 5

Accused presented revision petition under sections 435 and 
4 39 of the Criminal Procedure Code to the High Court.

Dr, S. Sicay)iinadhan fur the petitioner.

The Public Prosecutor contra.

JuDGMEjSTT.— Dr. Swamiuadhan raises two questions on behalf 
of the petitioner: (1) whether the conditional order under 
section 1^3, Criminal Procedure Code, is illegal, and (2) whether, 
in the absence of the notioa required by section 140, the conviction
can be sustained.

Ti'e petitioner did not come forward to object to the order 
under secfcion 133 which directed him to protect his well 
‘ according to the instrnotions of the Local Fand Overseer/’
Assuming that the order is not such as is coctemplated by section 
133, I  do not, in these oiroumstanoes, think it necessary to 
interfere with the conviction in revision.

The question whether the notice prescribed by section 140 must 
be given before any punishment can be inflicted for disobedience 
of the order passed under section 133, is not free from difficulty.

I f  the order is made absolute under section 137 or section 139’ 
then clearly no punishment can follow unless the procedure laid 
down in section 140 is adopted, but neither section 137 nor section 
139 declares, as section 136 does, the liability to punishment.
The Public Prosecutor, with the support of Quem-Empress v. 
Bishmnber Lql (1) contends that whenever the time fixed in the 
order under section 133 has been allowed by the person agaiust 
whom that order is made to pass withoui; compliance with the 
order or protest agaiust it, the liability to punishment attaches 
at once to that person and may be enforced irrespective of 
section l40.
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AwyaiiA Botk seodoDs 136 and 140 impose a duty on tlie Magistrate ; 
G f r u t u h  a  js make the order absolute, and lie “  s i a l l ”  thereupon 
^ give time for compliance with, it and point out the penalty

attached to disobedience. Musi he then, if he enforces the penalty 
under section 136, at the same time, give further time for 
compliance with the order and threaten a further penalty for 
disobedience ? Again, if it is necessary to give warning of the 
penalty when a notice is issued under section 140, should it not 
be equally necessary to give the same warning before enforcing a 
penalty for disobedience to the order under section 133 ? 1 have
found some difficulty in finding an answer to these questions 
which shall be quite satisfactory, and at the hearing I  was 
disposed to take the view presented by Dr. Swaminadhan on 
behalf of the petitioner, but on consideration I  think that view 
does not give effect to the declaration of liability enacted in section 
136, or to the difierenoe between that section and sections 137 and 
139. The view taken by the Allahabad High Court does give 
full effect to section 136 and is on that account the better inter­
pretation, and I  adopt that view and dismiss the petition.

I  do not know if the Magistrate contemplates further proceed-, 
mgs but I think it desirable to point out that the petitioner is 
only bound to provide for the safety of the public, and not to 
improve, so far as it is threatened by the existence of his well, the 
road, and it will be the duty of the Magistrate to see if further 
proceedings are taken that he is not required to do more than the 
law requires him to do.
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