
AEUNA- Hm. We tliink that the coraraitment of all the acoused must 
CBEM.AM 1̂  ̂qaashed and fresh inquiry held at wliioh the ninth acoiisftd 

Bliould be examined as required by saction 337(2) of the Criminal 
Procedure Code.
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V.
E wpeeob.

APPELLATE CRIMINAL.

Before 3h\ Jmtiee Wallk. 

GA.NAPATHI B H A T T A
February 21.

EM PEROR

Griuinal Procedure Code, Aci V of 1898, s. llT{4y—Parties in eonjlict with 
one Another cannot he dealt with in 07ie enquiry'-Such Joinder illegal,^

Two or more persons are not ‘ associated to"ether in the mafclior under 
enquiry’ within the meaning of section 117(4) oFtlie Criminal Procedure 
Code when there is a conflict between them, and they cannot therefore be 
dealt with, in the same enquiry under the pi-ovisious of that aection.

Such a ioinder is not a mere irregularity but an illegality which will 
vitiate the proceedings.

The first acoused was the moktesser of a certain temple and the 
second accused an arch aka of the temple. The first accused dis
missed the second on the ground of misconduct and appointed 
the third accused in his place. The first and third accused began 
to collect men to oust the second accused from the temple and the 
second accused likewise collected men to assert his rights

The Police reported to the Magistrate that there was a likeli
hood of a breach of the peace. The Deputy Magistrate issued 
notice to the acoused to show cause why they should not be bound 
0Y6X to keep tlie peace. He joineji them all in the same enquiry 
and after recording evidenoe, he directed them to execute bonds to 
keep tlie peace for a year.

The District Magistrate confirmed the order on revision, 
holding that the joining of the third accused in a single enquiry 
was an irregularity by which they were not prejudiced.

* Criminal Eevision Case No. 474 of 1907, presented under sections 435 
and 439 of the Code of Criminal Procedure, praying the High Court to 
teyiae the decision of M. E . Ey. E . Rama Eau, Generai Dtity Deputy 
Collector of South Oanaj*a, in MiaceUaneous Case IJIo, 14 of 1907.
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The first a ccu sed  moved the High Court u n d e r  se c t io n  439 o f  G a n a p a th i

the Criminal Procedure Code.
Mr. £ ,  Eammatha S enai and K. P . Madhaca Rao for 

petitioners.
The Public Prosecutor contra.
O r d e r .—Under section 117 (4 ) of the Code of Criminal Pro

cedure 'where two or more persons have been. associated together 
in the matter under enquiry ”  they may be dealt with in the same 
or sepaiate enquiries as the Magistrate may think fit. Where the 
parties have been in conflict with one another, 1 do not think they 
can be said to have been associated together in the matter under 
enquiry within the meaning of the section. Consequently the 
joinder in the present case is unauthorlse i. Such a joinder might 
often have inconvenient consequences {Kamal Narain Ghmcdry v. 
Emperor (1)). The question then is, is the joinder an illegality P 
I am inolined. to think that it is. I f  so, Subramani t Aiya,' v. King 
JEmperô ' (2) applies, and the order against the first accused must 
accordingly be discharged.

B h a o t a

V.

E m p e e o b

APPELLATE CRIMINAL.

Befo e Mr. Justice Benson and Mr. Judiee Miller,
ALAGrU AMBaLAM a n d  o t h e s s .

V.

EMPEEOE*
Criminal Procedure Code, Act V  o f 1898, ss. 407, 428-^District Maffistrate 

may withdraw fart-heard appeals—Such Magistrate not h-jund to 
examine witnesses summoned.

Section 407 of the Criminal Procedure Code places no restriction on the 
power of the District Magistrate to withdraw appeals from Subordinate 
Magistrate, and it is competent to iiim to witlidraw part-heard appeals.

There is nothing in section 428 of the Code which renders it obligatorj 
on the District Magistrate so withdrawing an appeal to examine witnesses 
summoned by the Subordinate Magistrate from whom the appeal is 
with drawn.

11) 11 0. W. N „ 472. (2) I. L. E . 25 M-ad., 61.
* Criminal Eerision Case JN'o. 396 of 1907, presented under sections 435 

and 439 of the Code of Criminal Procedtirej praying the Hight Court to 
revise the order of the Court of the Additional District Magistrate of 
Madura in Criminal Appeal No. 41 of I9u7, presented against the order 
of the Second-class Magistrate of Tiruppattur» in Calendar Case No. 265 
of 1907.

1908. 
February 12,

13.


