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HuMMADE In this case the appellate officer has not cancelled the grant
BEABL  Githin the time allowed by law. It is unnecessary, therefore, to
SEC:;”ARY consider whether the Collector conld have set aside the grant on
or Szare account of the failure by the Tahsildar to give mnoties to the Port
ron INDIA . Gfficer in the sbsence of any objection ou the part of that officer.

The notice to the Port Officer is only a formality, and the
omission to give such notice canuot he more than an irregularity,
as the revenus officers are not bound to follow the opinion of the
Port Officer, and are entitled to make the grant even in opposition
to it. If the grant in favour of the plaintiff is taken to have been
made by the Tahsildar on the /0th February 1835 (exhibit K),
then, as he was a competent officer to make the grant, and his
order has not been cancelled by the Appellate Court within the
time allowed, the plaintiff has acquired a valid title to the
pmpefty.

If, on the other hand, the grant must be deewned to have been
made by the Divisional Officer by his order (exhibit J) passed on
appeal on the 20th December 1894 from & previous order of the
Tahsildar refusing the plaintiii’s applicetion, the same result
follows, as there was no appeal from the order passed by the
Divigional Officer within the preseribed time.

The lower Court’s decrees are therefore reversed, and a decree
will be passed in favour of the plaiutiff with costs throughout.
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Transfer f Property Act, det IV of 1888, s, 52~ 1is pendens eists until
the firal decrce in appeal s passed.

The functions of an Appellate Court are not the same in India as in
* England and America.

% Civil Miscellaneous Appeal No. 193 of 1976, prosented against the
order of Lionel Vibert, Ksq., District Judgae. of Coimbutore, in Civil Mis-
cellaneous Petition No, 246 of 1808, dated the 5th November 1306,
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In India, the decrae of the Appellate Court is, under the Code of Civil
Procedure, the final decree in the case, and the proceedings in appeal must
for the purposes of section 52 of the Transfer of Property Act, be treated
as 2 continuation of the proceedings in the lower Court.

A transfer of property, which is the subject-matter of contentious litiga-
tion, by a party thereto affer the date of the decree of the lower Court and
before an appeal is preferred against such decree, will be affeced by tthe
principle of Zis pendens under section 52 of the Transfer of Eroperty Act.

Tr1s appeal arose out of proceedings in execution of a deeree
passed in Original Suit No. 32 of 1899.

The facts necessary for the purposes of the report are set out in
the judgment.

A. Nilakanta Ayyar for sppellants.

1. R. Erishnaswaint Ayyar for respondents.

Jupnamenr.—The appellant is the purchaser of certain properties
from the first defendant in Original Suit No. 32 of 1899, which was
a suit for partition brought by the respoadent. The purchase
was made after the dueree in the Court of First Instance which
awarded the property now in dispute to the frst defendant
and before an appeal was filed, In appeal the decree of the first
Court was modified and the property now in dispute awarded
to the respondent. The appeallant contends that the salecis
binding on the respondent (the plaintiff in the original suit) as his
vendor sold the property to him as the managing member of the
tamily to discharge debts binding on the family. It is clear from
the sale-decd that the vendor did not profess to act on behalf
of the family. He sold properties which are therein deseribed to
be his own separate properties and self-acquisition. The debts
are not stated to be family debts. The decree in the partition
suit does not, as between the plaintiff and the first defendant
therein, make the plaintiff (respondent) liable to pay the same.
It is then argued that the appellant is at any rate entitled to
recover the consideration money as the respondent has enjoyed
the benefit of the transaction by the discharge of the debts which
are binding on him. There is no evidence in this case that
any family debthas been puid off or that the plaintiff (respondent)

has in any way derived any benefit. It is then urged that

an opportunity should now be given to enable the appellant

to produce sueh evidencs. But no valid reason is alleged before

us for his omission to adduce such evidence in thelower Court. The
“ ower Oourt has also found that thesale isinvalid as it contravenes
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Smepapra  the provisions of section 9, Transfer of Property Act. It is con-
Gourpa¥ {ended that, as the propertios were sold after the decree was
o passed by the Court of First Instance and before any appeal
(?ggﬁi‘;, was filed from that decree, section 82 does not apply, and reliance
was placed ou the opinions expressed in Sugden’s ¢ Vendors and
Purchasers,” p. 758, Fisher on ¢ Mortgage,” p. 632; 2 White and
Tudors, p. 247; andthe casesreported in If Coote, p. 1844 ; Ghose
on ¢ Mortgage,’ p. 792; 17 American Decisions, p. 603; and 39
American Decisions, p. 441. The same view appears to have
been taken by Glover, J., in Chunder Koomer Laheree v, Gopee

Hristo Gossamee (1).  We are not inclined to accept this view.

It does not appear that the functions of an Appellate Court are
the same in England and America as in India. The decree of the
Ayppellate Court is under the Code of Civil Procedure, the final
decree in the case, and the proceedings in the Appellate (lourt,

" therefore, must be treated, so far as the question before usis
concerned, as a continuation of the proceedings in the lower
Court, It isnot open to a defeated suiter to file an appeal-
immediately, as he has to obtain copies of decree and judgment
and he ought not to suffer for the delay imposed by law. There
it no reason why this delay should prejudice him in this respect
any more than the delays due to adjournments or stay of proceed-
ings. The law of /s pendens in this country is founded on
the necessity, if possible, of a final adjudication, and it appears
unjust that a plaintiff should be prejudiced by any Act of the
defendent subsequent to the institution of the suit and with notice
thereof ; if the plaintiff fails in the fixst Court in his second suit
for the same property ageainst the alienee,sthat decision also will be
of no avail to him against a second or subsejuent alience.

For these reasons we agree with Mitter, J., in Chunder Koamar
Lakhoree v. Gopee Kristo Gossamee (1) and the Caleutta High Court
Dinonath Ghose v. Shama Bibi (2)).

‘We accordingly dismiss the appeal with costs.

(1) 20 W. R., 205. (LL.B., 2% Cale., 23.




