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APPELLATE CIVIL.

Before A!r, Jmtiee M m ro and Mr, J usUgb Sanlaran-Wair> 

H U M M A D E  B B A R I  ( P la in i i f f ) ,  A ppell^im t,

T E E  SECRETA B Y  OF STATE FOR IN D IA  IN  COUNOIL 
b y  t h e  c o l l e c t o r  o f  s o u t h  0 ANAIDA

( B bfendawt), R bsP02<DENT *

Darhhasff grant of land on "G rant good i f  made hy com'pdcmt authority, 
tmless set aside on o ffea l—Omission to comult one lolme opinion is m i 
hindinff, does not vitiate the grant.

A grant oi land purporting to havo booifinado under the darkhast rules 
by the officeK empowered by the rules to make the grant is binding on the 
Grown unless it is revolted by an officer of a higher grade on appeal.

The omission on the part-of the officer making the grant to consult an 
authority whom he is directed to consult by an order ol: Government, which® 
however, does not make the opinion of such aixthority binding on him  ̂ is a 
mere irregularity which does not invalidate the grant.

S u it  against the Secretary oE State for a declaration that an order 
pnssed by the Collector of South Oanara oanoelliug the grant o f  
the plaint lands on darkhast to plaintiff and demanding surrender 
of possession or execution of lease deed is illegal, and not binding 
on the plaintiff.

The plaintiff applied for the plaint lands on darkhast, but the 
Tahsildar, at first, refused to assess the same to him. His order 
was revoked by the Sab-Divisional Officer on appeal, and the land 
was assessed in the name of plaintiff in 1895. In 1901, th® 
Collector of South Oanara issued an order cancelling the grant on 
the ground that the land was within port limits, and that under 
the Circular Order of the Board of Revenue, the application should 
have been referred to the Presldenoj Port Officer before it was 
complied with. The Collector called on the plaintiff either to 
vacate the land or to execute a lease deed for the same, and inti '̂ 
mated that in default of plaintiff doing either, penal assessment 
would he levied. The^plaintiff brought this suit.
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^Sccond Appeal No. 343 of IDOS, presented against the decree of H. O. D. 
Harding, Esq., District Judge of South Oanara, in Ippea! Suit No, 84 of 
1904), presented against the decree of Mr. 0. D. J. Pinto^ in Original (Suit 
Ko. 343 of 1S03.



The District Munsif dismissed the suit with costs. The Hummade 
I'ifetriot Judge upheld the decision on the ground that the grant 
was ultra vires, „

Plaintiff appealed to the High Court, of Statb
K . Narayana Eoio for appellant.
The Government Pleader for respondent.
Judgment— Munro, J .- -In  1895 certain land within the 

limits of the poit of KoomMa 'was graiited on darlihast to the. 
plaintiS (appellant) by the Divisional Officer on appeal from 
the order of the Tahsildar refusing to grant it. Before making th® 
grant the Divisional Officer did not refer the plaintiff’ s application 
to the Presidency Port Officer as required by Government Order, 
dated 4th July 1890, Mis. No. 4107, Revenue, embodied in 
the Board’s Proceedings No. 434, dated the 21st July 189( ,̂ 
exhibit II. On this ground the Collector, five years later, cancelled 
the grant, and called upon the plaintiff to execute a muohilika in 
respect of the land or vacate the same by a certain date, failing 
which, penal assessment would be imposed. The plaintiff then 
sued for a declaration that the Collector’s order was not binding 
upon him, and, having failed in both the Courts below, has filed 
this second appeal.

The oounsel for the crown was unable to support the decree 
except on the ground that the grant by the Divisional Officer was 
bad inasmuch as the Presidency Port Officer was not firsli consulted.

For the appellant it was contended that the failure to consult 
the Presidency Port Officer was a mere irregularity which did not 
justify the cancellation of the grant.

The grant by the Divisional Officer in appeel was binding 
upon the Crown and could not be revoked by the Oolleotor if 
within the scope of the Divisional Officer’s authority. The 
Secretary o f State for India in Council v. KaUun Eecldi{\),
The only question then is whether, in the face of the Government 
Order above referred to, the Divisional Officer had authority to 
make the grant without oonsultiag the Presidency Port Officer- 
Xu Bappmi'% Amri v. The OoiUcUr of ̂ ComhQtorei^)f \hQ quettio® 
arose whether a grant by a Tahsildar without consulting the 
Municipal Council, as by the rules he wa& required to do, was? an 
act within the scope of his authority.
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Httmmadb Eh ashy am Ayyangar, J.j for reasons which appear at pages 753
ftnri 754 of the report, held that the grant was within the scope of 

®’ the Talisildar’s authority. With his remarks I entirely a»ree,3eOR.'ETAŜ
O ff S t a t e  m M ia  mutam/is, they esaotly apply to the present case. Though

FOR I n d i a ,  the Government Order the Divisional Officer was enjoined
to consult the Piesidercy l^ort Officer befure making a grant of 
land in port limits, the ultimate decision rested with him The 
Government Order does not say thot he was bound to follow the 
opinion of the Presidency Port Officer. I therefore think that 
the Divisional Officer in making the grant was acting within the 
scope of his authority, and that the grant binds the Crown. The 
lower Court’s decree is therefore reversed and the plaiutiff will 
have a decree as prayed for with costs throughout.

SankaKan-NaiRj J.~—The land in dispute was granted on 
darkhast by the Tahsildar uudeF the darkhast rules on the 
20th l^ehruary 1895 (exhibit K ), The Tahsildar had previouely 
rejected the application of the plaintiff and directed the land to 
be sold by public auction, but that order had been reversed by the 
Divisional Officer on the 29th December 1894, who ordered that 
the laud should be granted to the plaiutiff (exhibit J), and the 
Tahsildar accordingly assessed the land in the plaintiff’s name 
and placed him in possession. The Munsif has also found that 
the plaintiti- has effected improvements which are now valued at 
Bs, 1,839-5-6.

On the 21st November 1901, the Collector ordered that the 
plaintiff should be asked to execute a lease for these lands on 
certain conditions or vacate the land, failing which, a prohibitory 
assessment of one rupee a cent was to be levied from him (see 
exhibit 0).

No order in terms cancelling the grant has been produced, 
though it is admitted that the grant of February 1895 has been 
cancelled. None has been communicated to the plaintiff.

The plaintifi now sues for a declaration o£ his right under his 
grant and contends that the order of the Collector is invalid. The 
Muosif dismissed the suit on the ground that the land is within 
the port of Koombla, and therefore the grant is illegal aad invalid 
under section 67 of Act X  of 1889. -

The Judge, in appeal, also h eld  that the grant was ukra m'm 
and was properly cancelled. It is quite clear that Beotion 67 of 
Act X  of 1889 liw  nothing whateyer to do with ihis o&m, I t
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aiitborizes “  any local authority in. whom any im m oveable property Hommaoe 
in or near a port is vested ”  to alienate such property for certain 
purposes with the consent o f the local G-overnment. I t  is not 
alleged that the property now in dispute is vested in any Iooa( o f  S t a t e  

authority. The learned counsel for the respondent does not 
support the judgment on  this ground. B ut he contends that the 
grant was made against the orders passed by the Board of 
Eevenue that all applications for land in a port must be referred 
to a Presidency Port Officer before they are complied with, and 
that, therefore, the grant is irregular and unauthorized.

A  grant purporting to have been made under the darkhast 
rules by an officer empowered by them to make it is binding on 
the Crown unless it is revoked or annulled by an officer of a 
higher grade on  an appeal being preferred to him. See T/ie 
Secretary for India 'in v. (1),

In the ease before us no appeal was preferred w ithin  the time 
allowed by the Port Officer or any person interested. On the 
other hand the plaintiff was placed in possession and allowed to 
oontinuo in possession. It is not even now alleged that any 
objection has been raised by the Port Officer.

It  is pointed out in GoUecUr of Salem v, Rangappa (2) thaS 
where the plaintiff has taken possession and is in possession under 
a pattah which can be issued on ly  after the expiry o f  the time 
allowed for appeal, and when the pattah was not issued condi­
tionally or by an officer not competent to act in the matter, the 
Collector is not entitled to dispute the plaintiff’s title on the 
gTOTind that the pattah was granted under a mistake b y  the 
Tahsildar without knowledge of all the facts. N o  fraud was 
alleged.

In Periaroyalu Reddi v. Bo yah Reddi (3) i(; was decided that a 
Civil Court is not entitled to oanoel a pattah granted under the 
darkhast rules on the ground that the formalities prescribed by 
the darkhast rules have not been observed. It was point ed out in 
that case that darkhast rules are departmental, and if  they a re  
infringed., the remedy for such infringement is also depaxtmental’ î 
or in other words the appellate authority may set it aside within 
the time allowed.
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H u m m a d b  In iliis case the appellate officer lias not cancelled the grant 
B e a b i  the time allowed by law. It i s  unnecessary, therefore, to

S e cb e ta e y  whether the Collector eoiihi have set aside the grant on
OF Sta-te account of the failure by the Tahsildar lo give notice to the Port 

FOB I n d i a .  in the absence of any objection ou the part o£ that officer.
The notice to the Port Officer is only a formality, and the 

omission to give such notice cannot be more than an irregularity, 
as the reveime officers are not bound to follow the opinion of the 
Port Officer, and are entitled to make the grant even in opposition 
to it. I f  the grant in favour of the plaintiff is taken to have been 
made by the Tahsildar on the /0 th  February 1896 (exhibit K ), 
then, as he was a competent officer to make the grant, and his 
order has not been cancelled by the Appellate Court within the 
time allowed, the plaintiff has acquired a valid title to the 
property.

If, on the other hand, the grant must be deemed to have been 
made by the Divisional 0/Bcer by his order (exhibit J) passed on 
appeal on the 29th December 1894 from a previous order of the 
Tahsildar refusing the plaintiff’ s application, the same result 
follows, as there was no appeal from the order passed by the 
X>ivisional Officer within the prescribed time.

The lower Court’s decrees are therefore reversed, and a decree 
will be passed in favour oi the plaintiff with costs throughout.
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APi'ELLATE CIVIL,

Before Mr Justice Munro and Mr. Jmlke SankaraU’-Nair,

1908. SETTAPFA GOUWDAW and  otheks (CouNTJou-PjsTmowEBa), 

January 3, A p pe ll a n t s,

M tiTH IA GOUHDAN and sbtbh oraKSs (PETiTfoNEus), 
E k s p o n b e n t s .*

Transfer c f  JPropeHy A d, Act IV  o f 1882, -  Lis pondons eoc-ifth ■until
thefinal decree in appeal passed.

The functions of an Appellate Court are not the samo in India as in 
England and America,

Civil .Vixscellaneous Appeal No. of presented against
order of Lionel Viberfc, Esq., Distdct Jiiigo of Ooitnbatore, in Civil M.is» 
ceilaneous Petition No, 245 o! ii)06, dated tke 5th November


