
mortgagee has notice of tlie subsequent eneiiraTbran.ee and tlie Thsnappa
* L Cv H15X!$?rA Rsubsequent eneum'brancer has no notice of the prior mortgage ; 

in such a case it may be just to penalize the prior mortgagee for 
his disregard of the | revisions o! section 85 of the Transfer of Nadan. 
Property Act. The present case is not sueh a cagej and is we 
think covered by the Privy Council decision.

The District Judge has taken an account of the profits received 
by tae prior mortgagee after entering into possession and has set 
them off against the interest. That being b o  we do not think we 
can take the profits aa the equivalent of the interest as was done 
in the Privy Council case, Che rule there adopted is not laid 
down as a rule of law but as a rule “  just and convenient and not 
objected to by either party.”

We, therefore, accept the District Judge’s finding and adopt 
his account for the final decree. If the plaintilfa do not redeem 
the third and fourth defendants, the plaintiffs will have, no 
costs from the third and fourth defendants and will pay their 
costs. Six months will be allowed for redemption.

VOL. I X X L ]  MAD1.AS SERIES. 26l

APPELLATE OlYIL.
Before Mr, Justice Wallis and Mt\ Justice Mnnro.

PE B IA  K A B U PPA N  ( I’hthd D efendant), A ppellant, jgQs.
 ̂ February 13.

StJBBAM ANIAN OHBTTI. aisd othehs (Plaiktifp amb 
Defend&kts Nos. 1 akd 4), Eespokdbnts,*

Tjandlord and Tenant—Notice determining tenancy -^Denial o f landlord''s 
title after' suit does not render previous noitee  u n n ecessary .

A teaant is entitled to reasonable notice before ejectment, and fifteen 
days’ notice to a cultivating tenant in the middle of tke cultivating season 
i s not sufficient notice.

A landlord in a snit for ejjectmenl; agaiiist: a tenaot is to prove a 
complete cause of action when the suit wais instituted, and the tenant, who 
foe the first time denies the landlord's title in 3iig written sfcatement, is not

* Second Appeal No. 181 of 1905* presented against the decree of M . Ji. 
lly. W . Qopalachariar, Subordmate Judge of Madura (East), ia Appeal 
Buit 262 of 1904, presented against the decree of M,. B  Ry. T .
Kxippusami lyor, District M'lnaif o£ Sitagangi, ia Original Suiit S o. 
oU901.
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C h e c t i .

Pbeia b y  sucli aenial disentitled to set up want of proper notice before tlie 
K a e t j p p a n  j n s t i t n t i o n  o f  th e  s u i t .

a AhduUa Naha v. Moidin Kutii, (17 M.L J., 287), not followedOUBSA"
MANIAK Unhamma Devi v. Vaikunfa Megde, (I.L.E., 17 Mad., 218), Eollowed.

S u i t  fo r  possession  o f  land and d a m a g e s .

The plaintiff’s case was that the lands were mortgaged with 
possession to him by the second defendant and one S deceased, 
uncle of tlio first defendant, in 1881. The third defendant was 
the son-in-law of 8. The plainti:ff alleged that S cultivated the 
land and paid the rent and that, after the death of S, the first 
defendant succeeded as heir, and the third defendant continued 
to cultivate and pay the produce. From 1899, however, the 
third and other defendants refused to pay the produce. The 
plaintifi brought this suit for possession of tlie mortgaged land 
and for damages for being kept out of possession.

Defendants Nos. 1 and 2 pleaded that plaintiS was entitled to 
possession hut not to damages.

The third defendant alleged that the land was his ancestral 
property and that the mortgage relied on by plaintiff was 
fraudulent. He deni ed having e3:ecuted any rental deed to plaintiff 
or paid rent to him.

The District Munsif held that, as the plaintiff had acoording 
to his statement rented the land to third defendant, lie ought, 
after proper notice, to sue as lessor to recover the land from his 
lessee, and that his present suit to recover on the footing of the 
mortgage was unsustainable. On appeal this decision was reversed 
and the suit remanded for retrial. It was ultimately held by the 
lower Appellate Oourfc that the plaintiff was entitled to recover 
possession, as the third defendant was only holding as tenant 
of the plaintiff, and that the notice given by plaintiff in December
1900 to the third defendant asking him to surrender possession 
in fifteen days was a sufficient notice to determine the tenancy.

The third defendant appealed to the High Court.
The chief question raised in the appeal was whether the notice 

given to third defendant was sufficient,
P. M. Sundra Ay^ar and C, V. Amniakrishm Ayyar for 

appellant.
T, Subrahmania Ayyar for first respondent.
Judgment.—W e think the third defendant, as tenant of the 

plaintiff I, the usnfmotuary mortgagee, was entitled to reasonable
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notice before ejectment. In the* present case the plaintiff gave Peeii 
on lj fifteen days notice in December in the middle of the cultiva- Kaetopak* 
tion season wKioli is clearly unreasonable. Ife was then argued for 
the respondent that in this case no notice was necessary, because in 
his written statement the third defendant had denied the plaintiff’s 
title as landlord and so forfeited his tenaucy. In support of 
this contention a recent decision {Abdulla Naha v. Moiclin KutU{\)) 
was referred to. This decision is not -in accordance with 
Unhamnm Devi v. Vaihunta Segde(2) where it 38 said to be settled 
law that the denial of title for the first time in the suit does not 
disentitle the tenant to notice for the reason that the plaintiff is 
bound to show that at the date of suit he had a complete cause of 
action. We agree with the decision which is in accordance with 
the view taken in Bombay and Calcutta ( F i i h u  v, ,
Prarmath Shaha v, MadJm Khulu (4)j Nizamuddin ?. Mamtasvd-- 
din{^)); and we are unable to follow the decision in Ahdulh Naha 
V . Moidin Kutti{l),

In the result the decree of the District Judge must be set 
aside and the decree of the District Munsif must be restored with 
costs in this and the lower Appellate Court.

(1) 17.M .LJ., p. 287. '
(3) LEi.R., 15 Bom , 407. 
(5) I.L.E., 28 Calc., 135

(2) I.L.R., 17 Mad.. 218,
(4) I.L E , 13 Oalc., 96.


