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APPELLATE CIVIL.

Before Sir Arndod Wihite, Chigf Justice, and My, Justice Miller.

1907, THENAPPA CHETTIAR snp ANOTHER (PLAINTIFFS),
sePg%mber APPELLANTS,
Oetober 23, 2.
Novoegnber MARIMUTHU NADAN awp ormess (DereNDaNts, anp Fouarm
1908, Derpypant’s Ligan REPREsENTaTtves), ResPoNDRNDS.*
Maroh 3. '

———  Mortgage, interest on—Rate fixed by Courtin suit by prior morigagee

- not binding in « subseguent suit by puisne mortgagee to redeem.

When in a suit by a prior mortgagee a decree for sale is passed which
fixes the rate of interest afier the date for redemption, the rate so fixed is
not binding as between the prior mortgagee and a puisne mortgagee, who
was not made a party to the suit. In a suit by such puisne mortgagee for
redemption against the prior mortgagee, the mortgage will be considered as
subsisting and interest will be awarded on the footing of the mortgage
without reference to the decree in the prior suit.

Umes Chunder Sircar v. Zahur Fatima, (1.L.R., 18 Cale, 164), followed.
Gangadas Bhutter v. Jogendra Nath Mitter, (11 C.W.N. 403), dissented.
Svrr by the plaintiffs to recover the amount due on two promis-
sory notes executed by first defendant, and to enforee pd‘yment by
the sale of the plaint properties underthe terms of a seeurity bond,
dated 26th July 1898. Tho defendants Nos, 3 to 5 were made
paxties as they had prior mortgages on some’ of the plaint pro«
perties. The plaintifis prayed that the properties be sold subject

to the prior mortgagaes.

The third defendant had previously brought a suit fo enforce
his mortgage but he did not make the plaintifis parties therein.
The third defendant obtained a decree for sale, in execution of

~which, he purchased certain items of the plaint properties, while
the fourth defendant purchased other items. ‘
~ Defendants Nos, 3 and 4 objected inter alin that they had made.
certain improvements in the property and that the plaintiffs were

only entitled to redeem and not to scll subject to the prior
mortgages.

* Becond Appeal No. 177 of 1904, prosented asainst the decree of
¥. D, D. Oldfield, Esqg,, District Judge of Tanjore, in Appeal Suit No. 938
of 1902, presented against the desree of M. R. Ry, P. Narayana Charige,
Distriet Munsif of Kumbakonax, in Original Suit No, 28 of 1401
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The District Munsif passed a decree for sale of all the plaint Tmmnsrea

properties subject, in the case of these purchased by defendants
Nos. 3 and 4 to the prior mortgages on them.

On appeal, the Districs Judge modified the decree by completely
exonerating the items purchased by defendants Nos. 3 and 4.

The plaintiffs appealed.

B. Sitarama Raw for K. Srintzasa Ayyanger for appellants.

K. Ramashandra Adyyer for third and seventh to ninth
respondents.

After remanding the oase for findings, the Court: passed the
following

JupeMENT. —The plmnhffs are mortgagees of certain property
including items Nos. 2 and 4 The third and fourth defend-
ants are prior mortgagees of those two items, The third
defendant sued on his mortgage in Original Suit No. 2 of 1900,
making the fourth defendant a party but not the plaintiffs, The
third defendant himself purchased item No. 2 at the sale held under
the decree obtained by him in his suit, and the fourth defendant
purchased item No. 4 at the same sale. The plaintiffs have now
to rsdeem the prior mortgages and the present question is as to the
conditions of redemption. The plaintifs claim to proeeed on ths
footing that the mortgages were enforced by the decree in Original
Suit No. 2 of 1900 and to take the account on that footing ; the
prior mortgagess claim payment on the footing that their
mortgages are still existing. The practical question is one of the

rate of interest to be paid on the mortgage money., In our opinion |

the decision of the Privy Council in Umes Chunder Sircar v. Zahur

‘atima(l) concludesthe question of the terms of rederption, and we
cannot therefore follow the case of Gangadas Bhutler v. Jogendra
Nath Miiter(2). The learned Judges do in that case, no doubt,
find themselves able to hold that their decision is not inconsistent
with that of the Privy Council. But we find ourselves unable to
reconoile the two cases. Lt is true that the Privy Council allow
interest at the contract rate only up to the dale on which Zahur,
the prior mortgagee, took possession under the sale held in. exeou-
tion of her own decree, but the reason for that is clearly explained
by their Lordships at the top of page 180 of the report in- the

Oalcutts series, and there is nothing to indicate that the interest
after possession which they held might fauly be taken to be

(1) I. L. Ry 18 Cale,, 16%. (2) 11 0. W. N., 403..
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equivalent to the profits, was interest at the post diem rate awarded
by the Court, and not interest at the rate provided by the oontraet

On the other hand, their Lordships’ observations show elearly,
we think, that the decree in the prior mortgagee’s suit is to be
disregarded in considering the terms of redemption as between the
prior and puisne mortgagees.

After pointing out wherein lios the Court’s power to regulate
interest atter decres their Lordships continue * the decree can only
operate as between the parties to the suit, and those who elaim
under them, The plaintiff gefting the security of a decres has his
interest reduced in the generality of cases. But the plaintiff in
this case comes to take away from Zahur the benefit of the decree,
It would be unjust if he could use the decree to cut down her
interest, while ho deprives her of the whole advantage of it. His
case is that, as to him, Zahur is still but a mortgagee, and if so.
she should be allowed such benefit as her mortgage gives her. If
Zishur had not got a decree, and the plaintiff had come to redeom
her mortgage, he must have paid whatever interest her contract

- entitled her to; and the Court would have had no jurisdiotion fo

out it down, and thal is the position in which the parties are

“placed by the decree in this suit.”’

This passage from their Liordships’ judgment leaves no room
for the contention urged before us that the puisne mortgagee ought
to be allowed to choose whether to adopt or to disregard the account
directed by the decree. To allow him to do so would be to allow
him to do what their Lordships say it would be wnjust to allow
him to do. The fact is that, the puisne mortgagee not being
a party, the suit ought not to affeet either his rights or his liabi-
lities. It is contended that the prior mortgagee by excluding him
from the suit can obtain an advantage for himself, but that
advantage is entirely dependent on the will of the puisne mort«
gagee ; he can redeem when he pleases, before, pending, or afer
the suit. 1f he has no notice of the prior enoumbrance or of the
suit he is mo worse off after the decree than before the suit.
Either way he is bound by the prior mortgage.

The equitable considerations which appear to have prevailed
with the learned Judges in Gangadas Bhaiter v. Jogendra Nath
Mitter(1) seem to be applicable only to a case in which the prior

(1) 11 C.WoNq 403. '



VOL. XXXI.] MADRAS SERIES.

mortgagee has notice of the subsequent encumbrance and the
subsequent encumbrancer has no notice of the prior mortgage ;
in such a case it may be just to penalize the prior morfgagee for
his-disregard of the jrovisicns of section 85 of the T'ransfer of
Property Act. The present case is not such a case, and is we
think covered by the Privy Council decision.

The District Judge has taken an account of the profits received
by the prior mortgagee after entering into possession and has set
them off against the interest. That being #o we do not think we
can take the profits as the equivalent of the interest as was done
in the Privy Council case. [he rule there adopted is not laid
down as a rule of law but ag a yule “ just and convenient and not
objected to by either party.”

We, therefore, accept the Distriet Judge’s finding and adopt
his account for the final decree. If the plaintiffs do not redeem
the thivd and fourth defendants, the plaintifis will have no
costs from the third and fourth defendants and will pay their
costs, Six months will be allowed for redemption.

APPELLATE CI1VIL.

Before My, Justice Wallis and Mr. Justice Munro.

PERIA KARUPPAN (I'mmp Drrespaxt), A'EPELLANT,
v.
SUBRAMANIAN CHETTI axp ormerRs (PLAINTIFF AND
Derespants Nos. 1 axp 4), Responpents.*
Landlord and Tenant—Notice determining tenancy - Denial of landlord’s
title afber suit does not render previouws notrce wnnecessary.

A tenant is entitled to reasonable notice before ejectment, and ﬁfteeh'
days’ notice to a cultivating tenant in the middle of the cultivating season
is not sufficient notice, ‘

A landlord in a suit for ejectment against a tenantis bound to prove &
complete cause of action when the suit was instituted, and the tenant, who
for the first time denics the landloxrd's title in his written statement, is not

* Second Appeai No. 181 of 1903, presented against the decree of M. R.
Ry. W, Gopalachariar, Bubordinate Judge of Madura (East), in Appeal

Suit No. 262 of 1904, presented against the decree of M, B Ry, V.:R.
Kuppusa.mx Tycx, District M.'msnf of Sivaganga, in Original Suit No. ‘260
of 1901,
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