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O iv il F/'ooedut'e Code, A c t  X I V o f  1882, ss. 26, 28— The w ords‘same maUer 

in  section 28 nider than the ioords ‘same cause o f action’ in section S6'»« 
Su it ,mstainal)le against several defendants i f  in respect of ‘samGmatter 

although in respect o f several causes o f  action,

I'he words‘same matter’ in section 28 of tlie Code oC Civil Procedure iiavo a 
wider sco'pe tbau the words ‘same O'sse of action’ in section ?6 oE the Code of 
Gi?il Procedurej and a suit against several defendants is nofbad for misjoin* 
der if tlie sviit, altkou ’̂h in respect of difFcreot causos of action against 
different defendants is in rospect of the same matter.

Tlie English decisions on. the scope o£ Order XVT, Rtile 4, arc not 
applicable to cases of Joinder of defendimts under section 28 of tlie Code of 
Civil Procedure.

Muthapfa Ghetty r. Muthu I^alani Ckettp, (l.L.U,, 27 Mad., 80), not 
followed.

A suit by the transferee of a mortgage for sale against the mortgagoi^, iu 
wlidch is also included a claim for damages against the transferorj the 
original mortgagee, if it should appear (hat any portion of the mottgage 
debt had been didchurged by the mortgagor before the transfer and so was 
not recoverable from ihe mortgagor, is a suitin respectof the 'same matter’ 
within section 28 of the Code of Civil rrocedure, and is not bad for 
misjoinder.

The facts aie suflBoientlj sei out in the judgment.
This case first oame on for hearing before Sir Arnold White, 

O.J., and Benson, J., when tlie Court delivered the following 
I udgment,

Mammhandra Ayyar foi V. Krishnammi Aj/j/Gr for appellant,
F. G* Bernhnchariar for first respondent.
JT. Balarmkunda Ayynr for seoond respondent.

JuBGMi'jNT— Sir W h i t e ,  O.J. - Inthis oaso the plaint
alleges that tli» first defendant executed a mortgage to the second 
defendant to secure n oneys due by the first defendant to the second 
defendant; that the seoond^defendant assigned the mortgage to the 
plaintiff •, that the plaintiff gave notice of the assignment to the first

 ̂ Second v^ppeal Wo. 1550 of 19C4, presented afjaiiist the decrt'o oS 
JVI.ll.Hy. M Visvanatha Ayynr, Subordinate Judge of Madura (West), in 
Appeal Suit JN'o. 238 of 1904, presented against the decree of M.B.By. T,S. 
Krishna Ayyar, District Mansif of X)indigul, in Original Suit Wo ?,97 of 
.SOS,
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defendant and demanded payments and that tke first defendant Aiiathueai 
stated lie had paid Es. 200 to the second defendant. The first dtha.n 
defendant’s case is that he paid the Eg, 200 to the second defendant 
before the latter assigned the mortgage to the plaintiff. The second M eeba 

defendant denies this alleged payment. The plaintiff asked for a 
decree for the amount due under the mortgage and for sale of the 
mortgaged property as against both defendants.

The District IV̂ unsif held the suit was bad for misjoinder. The 
Subordinate Judge held there was no misjoinder. The plaintiff 
is, of oourae, not entitled to the relieE for which he asked, viz., a 
mortgage decree against both defendants ; but the lower Appellate 
Court gave him a decree ou the mortgage as against the first 
defendant and a decree for B.s. 200 as against the second defendant.

Although the plaintiff does not expressly claim the Es. 200 in 
the alternative from the first or second defendant, in substance his 
claim is for a mortgage decree for the amount mentioned in the 
mortgage as against the first defendant if the E-s. 200 has not been 
paid off, and in the alternative, i£ the Rs. 200 has been paid off? 
for a mortgage decree for the amount mentioned, less the Es. 200, 
as against the first defendant, and for E>s. 200 by way of damages 
as against the second defendant.

The question of misjoinder turns on whether the plaintiff’s 
right to relief is alleged to exist as against the two defendants in 
respect of the ‘ same matter ’ within the meaning of section 2S of the 
Code o£ Civil Procedure. The plaintiffs’ alleged right of relief as 
against the first defendant is a right of relief based on the mortgage, 
liis  right of relief as against the second defendant would seem to 
be damages for the breach of an implied covenant that the debt 
due on the mortgage was outstanding at the date of the assignment, 
or damages for the fraudulent suppression of the fact that Es. 200 
due on the mortgage had been paid off. In  Muthappa Ghetty v.
Muihu Palani Chettyil)^ it was held that on the true construction of 
section 28, two distinct causes of action could not be joined against 
two defendants in one suit, and I  see no reason to doubt that that 
decision was ri ght. If, in the present case, the causes of action 
alleged against the first defendant is distinct from that alleged 
against the second, 1 think the suit is bad for misjoinder. As 
regards Meyappa Ghettp y. Periannm which was cited to

(1) L L .B ., 27 Mad., SO. (2) LL.B., 29 Mad., 50.
30
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A itithttsai us, speaking for myself, I should find some difficulty in follow ing 
Eavothaw seems to me fchat in that case there were tw o distinct causes

Santhct action against two defendants. In Serajul Muq Khan v. Abdul
Meeua. Mahaman{\), tliere would seem to have been, as the Court pointed

Kavuthan. only one cause of action, viz., the dispossession of the plaintiff.
I think the District Munsif was right and I would allow the 

appeal and restore the decree of the District Munsif.
B rnson, J .—The facts being as stated by the learned Chief 

Justice, I  am of opinion that relief is sought as against both
defendants in regard to the same matter, and that both defendants 
m ay be sued in one suit under section 28, Civil Procedure Code, 
and judgment may be given against either or both according to 
their respective liabilities.

One chief object of the section is to avoid multiplicity of suits, 
and the risk of inconsistent decisions in several suits arising out of 
the same matter, that is, as I  take it, out of the same transaction 
or connected series of transactions constituting the cause of action 
against each defendant. The present case indicates how easily 
the Courts might be led to give inconsistent decisions if the pleas 
of the two defend ants were tried separately and on different 
"evidence in each suit. It is obviously convenient and in the 
interest of justice to try the whole matter in one suit. The case 
is similar in principle to that of Meijuppa Ghetty v. Feriannan 
Cheity{2)^ from which the case of Muthappa Ghetty v. Muthu 
Pahni Chetty{Z) is distinguished.

There is in my opinion no misjoinder and the second appeal 
must be dismissed with costs,

Sir AiiNOLD W h i t e ,  C.J.— Under sections 575 a n d  587 of 
the Code Procedure an order is made referring the appeal to a 
third Judge.

This second appeal coming on for hearing in pursuance of the 
above order on Tuesday, Ilth  February 1908, and having stood 
over for consideration till this day, the Court delivered the 
following.

«TUDGMENT.—In this case, as pointed out in the judgment of 
the learned Chief Justice, the transferee of a mortgage has brought 
a suit for sale against the mortgagor, and has joined therewith a 
claim against his transferor, the original mortgagee, for damages in

(1) I. 29 Calo., 257. (2) I. L. E „  39 Mad., 60. '
(3) I. L. B., 27 Mad„ 80,
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oase it should appear that any portion of the mortgage debt had A i t a t h u k a i  

been discharged by the mortgagor before the date of the transfer, 
fl.ad so not be recoverable in the present suit from the mortgagor,
^‘he question is, is such a joinder of defendants and causes of Meera

action permissible ? and this again appears to me to depend on the 
question whether the decision against allowing such a joinder in 
Muthappa Chetty v. Muthu Falani ChetUj (1) or the contrary 
decision in Meyappa Ohetty v. Perianmn Gheity (2) should be 
followed. The decision in Muthappa Ohetty v Mutku Pakni 
Chc-Uy (1) proceeded upon the authority of English cases, and the 
chief question in my opinion is, are these cases applicable ?

The law, as to joinder of parties and causes of action embodied 
in sections 26, 28 and 46 of the Civil Procedure Code, is borrowed® 
with modifications, from the rules in Orders X V I and X V III  of 
the Civil Rules of Practice under the Judicature Act, These 
rules again are largely derived from the provisions of the Common 
Low Procedure Act, 1852 and the 1858, which modified the rigour 
of the rules of pleading at Common Law. The history of these 
changes is lucidly traced in the well-known judgment of Lord 
Justice Bowen in Mamay v. Smurihwaiie (3), which was approved 
by the House of Lordsin Smurthwaile v. Hannayi^iy Sections 26 
and 28 of the Civil Procedure Code reproduce the language of 
Rules I and 4 of Order X Y I  as to joinder of plaintiffs and defend* 
ants with this modification that, whereas Rules 1 and 4, as originaUy 
framed, provided for the joinder of plaintiffs or defendants in or 
against whom th© right to any relief was alleged to exist, section 
26 expressly provides that in the ease of joinder of plaintiffs, the 
relief must he in respect of the same cause of action ”  and 
section 28 that in the oase of joinder of defendants, the relief must 
be “  in respect of the same matter.”  Now it was decided by the 
House of Lords in Smurti'iwaife v. Sannay (4) under Rule 1, as it 
originally stood, that plaintiffs could only be joined in respect of 
the same cause of action, and that the Rule did not permit several 
causes of action by several plaintiffs to be Joined against the same 
defendant; that is to say, Rule 1 was interpreted as confined to 
cases in which relief sought “ in respect of the same cause of 
action,”  so that the iatroduotion of the words “  in respect of the

(1) I X  B., 27 Mad., 80. (2) I.L B., 29 Mad., £0.
(3) (1893), 2 Q.B., 412. (4) (1894), A.O., 404.
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Aitathueai same cause of action ”  into section 26 did not really make any 
liAVDTHAN erence, and therefore English decisions on Rule 1 are appli- 

SANrau cases of joinder of plaintiffs under section 26. It does
M eera  not, however, follow that English decisions as to rule 4 are

E a th th a n . applicable to cases of joinder of defendants under section 28.

Although the decision in Iluthappa ClipAtey v. Midlm Fahmi 
Gheity (1) may perhaps be supported on the ground that the facts, 
in that case were not such as to admit of the joinder of defendants 
there attempted on any ’view of section 28, yet the decision proceeds 
o n  the authority of V. Great Western Railway Company {2)^
in which it was held by the House of Lords that a plaintiff could 
not, under rule 4, join separate cause of action against diKerent 
defendants in one suit. With great respect, I  am of opinion, that 
English decisions on the scope of Buie 4 are not necessarily 
applicable to cases in India coming under section 28. These 
decisions treat Rule 1 and Rule 4 as not concerned with joinder 
of causes of action at all, but merely with joinder of parties. 
The fact, however, that under the Civil Procedure Code, joinder 
o! plaintiffs is only permitted when the relief is claimed in respect 
ef the same cause of action, while in the case of defendants joiuder 
is permitted when the relief is claimed in respect of the same 
matter, goes, in my opinion, to show that it was not intended to 
restrict the joinder of defendants to cases in which relief is 
sought in respect of the same cause of action, and, if this had been 
the intention, the words “ in respect of the same cause of action ”  
would haTe been used in section 28 as well as in section 26. The 
use of the less definite words “  in respect of the same matter”  in 
section 28 would seem to show that it was intended to allow joinder 
of defendants not only when relief was sought in respect of the 
same cause of action, but also when relief is sought in respect of 
separate oauses of action, against the different defendants so long as 
they all arise '** in respect of the same matter.”  The inconvenienees 
of allowing defendants only to be joined in respect of tho same cause 
of action in the strict sense, and the consecjuent multiplicity of 
suits and failure of justice that must often result; are forcibly 
pointed out by Lindley, M. U., in Frankenhurg v. Great f fo m lm  
Carriage Company (3), where the Court of Appeal put a liberal
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■construction upon the term “  cause of action ”  for the purpose Aiyathurai 
of avoiding such inoon'venienoes. Any other decision would, 
it is there pointed out, have revolutionised the practice of the 
Chancery Division. Thia, in my opinion, explains why the words Mbeea 
“ in respect of the same cause of action in section 26 are replaced 
by “ in respect of the same matter ”  ia section 28, the intention 
being that claims to relief might be joined in one suit against 
several defendants, whether they constituted separate causes oi 
action or not, so long as they were “ in respect of the same matter.”
That the words “ in respect of the same matter ”  in section 28 are 
wider than the words “ in respect of the same cause of action ”  has 
been pointed out by Sir Bhashyum A.yynagar in Dampanctboyina 
Oangi v. Ackiala Ramaswami{l). If section 28 is wider than 
section 26, it is also wider thau Order X V I, Rule l,as it originally 
stood, and is also wider than Rule 4 which has been held to be as 
restricted as Rule 1 with regard to joinder of causes of action.
The conclusion follows that English decisions under Rule 4 are 
not applicable to section 28, Civil Procedure Code, as the scope of 
the section is wider than that of the rule. The decision in 
Muthappa Ghetty v. Muth JPalaniu Chetty{2) proceeds on the view 
that the English decisions, as to the scope of Rule 4, must govefn 
oases under section 28, C in l Procedure Code. I f  this is not so, 
and the English decision on Rule 4 can be treated as inapplicable, 
the present case presents no difficulty, and there is a uniform course 
of decisions in favour of allowing joinders such as that in the 
present case, so long as the relief is sought “  in respect of the same 
matter.”  Buddree Doss v. Uoare, Miller (7o,(3), Bajolhur Ohoivdhry 
V. Kalihmtna Bhatia CharJ(/a{4:), Madan Mohiin L a l\ .S oU otm j{^ , 
which two cases closely resemble the present; Meyappa Ghetty y.
Perhnnan OheitijiQ) and Mowji Monji y. Kmerji JVamp{7).

For these reasons I agree with the conclusion arrived at by 
Benson, J., and dismiss the second appeal with costs. The second 
defendant must pay the first defendant’s separate costa of the 
appeal in this Court.

(1) I.L.K., 35 Mad., 736 at p. 745, (2) I-L.B., a? Mad., 80.
tS) I.L.K., 8 Gale., 171. (4). IX.K., 8 Gale., 9S3.
15) I.lj.R., 12 Oalc., 555. (6) 29 Mad., 50.
(7) I.L.B,31 Bom., 516.
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