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Civil Procedure Code, Act XIV of 1882, ss. 26, 28—~The words ‘same mutier’
in sectéon 98 wider than the words ‘same cause of action’ in section 26 =
Suit sustainable against several defendants if in respect of ‘samematier’
although in vespect of several causes of action,

The words ‘same matter’ in section 28 of the Code of Civil Procedure have a
wider scope than the words ‘same csse of action’ in seetion 26 of the Code of
Civil Procedure, and a suit ageinst several defendants is notbad for misjoin-
der if the suit, although in respect of different eauses of action against
difforent defendants is in respect of the same matter.

The English decisions on the seope of Order XVI, Rule 4, are not
applicable lo cases of joinder of defendants under section 28 of the Code of
Civil Procedure.

Muthappa Chelty v. Muthu Palani Chelly, (LIR., 27 Mad., 80), not
followed.

A suit by the transferee of 2 mortgage for sale against the mortgagos, in
whdch i3 also included a eclaim for damages against the transferor, the

‘original mortgaygee, if it should appear (hat any portion of the mortgage

debt bad been discharged by the mortgagor before the transfer and so was
not recoverable from the mortgagor, isa suitin respect of the ‘same matter’
within section 28 of the ode 6f Civil Procedure, and is not bad for

misjoinder,

Tag facts are sufliciently set out in the judgment,

This case first eame on for hearing before Sir Arnold White,
(.J., and Benson, J., when the Court delivered the followin g
judgment,

Ramashardra Ayyar fox V. Krishnasami dyyar for appellant,

V. C. Desikachariar for first respondent.

K. Baiomukunda Ayynr for second respondent.

JunemiNr—Bir Arnorn Waite, C.J. -In this caso the plaint
alleges that the first defendant executed a mortgage to the second
defendant to secure n oneys due by the first defendant to the second
defendant ; that the second.defendant assigned the mortgage to the
plaintiff ; that the plaintiff gavenctice of the assignment to the first

* Becond Appeal No. 1850 of 1804, presenied against the decrvo of
M.R.Ry M Visvanatha A yysr, Subordinate Judge of Madura {Wost), in
Appeal Suit No. 238 of 1904, preseuted against the decres of M. B.Ry. T.8.
Erishna Ayyar, District Munsif of Dindigul, in Original Suit No. 297 of
. §08. :
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defendant and demanded payment, and that the first defendant Arvaraumar
stated he had paid Rs. 00 to the second defendant. The first Se¥UTHAN
defendant’s case is that he paid the Rs. 200 to the second defendant S“:;"EU
before the latter assigned the mortgage to the plaintiff, The second  Mzzra
defendant denies this alleged payment. The plaintiff asked for a T4YCOTEAN
decree for the amount due under the mortgage and for sale of the
mortgaged property as against both defendants.
The District Munsif held the suit was bad for misjoinder. The
Subordinate Judge held there was no misjoinder. The plaintiff
is, of course, not entitled to the relief for which he asked, viz., a
mortgage decree against both defendants ; bub the lower Appellate
Court gave him a decree on the mortgage as against the first
defendant and a decree for Rs. 200 as against the second defendant.
Although the plaintiff does not expressly claim the Rs. 200 in
the alternative from the first or second defendant, in substance his
olaim is for a mortgage decree for the amount mentioned in the
mortgage as against the first defendant if the Rs. 200 has not been
paid off, and in the alternative, if the Rs. 200 has been paid off;
for a mortgage decree for the amount mentioned, less the Rs. 200,
as against the first defendant, and for Rs. 200 by way of damages
as against the second defendant.
The question of misjoinder turns on whether the plaintifi's
right to relief is alleged to exist as against the two defendants in
respect of the ‘same matter ’ within the meaning of section 23 of the
Code of Civil Procedure. 'T'he plaintiffs’ alloged right of relief as
against the fizst defendant is aright of relief based on the mortgage,
His right of relief as against the second defendant would seem to
be damages for the breach of an implied covenant that the debt
due on the mortgage was outstanding at the date of the assignmeut,
or damages for the fraudulent suppression of the fact that Rs. 200
due on the mortgage bad been peid off. In Muthappn Chetty v.
Juthw Palnnt Chettyl), it was held that on the true construstion of
section 28, two distinet causes of action could not be joined against
two defendants in one suit, and I see no reason to doubt that that
decision was right. If, in the present case, the causes of aetion
alleged sgainst the first defendant is distinet from that alleged
against the sscond, I think the suit is bad for misjoinder, As
regards Meyappa Chetty v. Periannan Chetty(2), which was cited to

(1) LL.R., 27 Mad., 80 (2) LL.R., 29 Mad., 60.
20
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Arvirnonar U8, speaking for myself, I should find some difficulty in following

Raivoraan
2.

SANTHY
MzuERA
Ravormax.

it. It seems to me that in that case there were two distinet causes
of action agamnst two defendants, In Serajul Hug Khan v. Abdul
Rahaman(l), there would seem to have been, as the Court pointed
out, only one causc of action, viz., the dispossession of the plaintiff.

I think the Distriet Munsif was right and I would eallow the
appeal and restore the decree of the Distriet Munsif.

Brxson, J.— The facts being as stated by the learned Chief
Justice, I am of opinion that relief is sought as against both
defendants in regard to the same matter, and that both defendants
m ay be sued in one suit under section 28, Civil Procedure Code,
and judgment may be given against either or both according to
their respective liabilities.

One chief object of the section is to avoid multiplicity of suits,
and the risk of inconsistent decisions in several suits arising out of
the same matter, that is, ag I take it, out of the same transaction
or connected series of transactions constituting the cause of action
against each defendant, The present case indicates how easily
the Courts might be led to give inconsistent decisions if the pleas
of the two defendants were tried separately and on different
wvidence in each snit. It is obviously convenient and in the
interest of justice to try the whole mafter in one suit, The case
is similar in principle to that of Meyappa Chetty v. Perignnan
Chelty(2), from which the case of Muthappa Chetty ~v. BMuthu
Palzui Chetty(3) is distinguished.

There is in my opinion no misjoinder and the second appeal

" must be dismissed with costs,

Sir ArNorp Wuire, C.J.—Under sections 575 and 587 of
the Code Procedure an order is made referring the appeal to a

~ third Judge.

‘T'his second appeal coming on for hearing in pursuance of the
above order on Tuesday, 11tk February 1908, and having stood
over for consideration till this day, the Court delivered the
following. :

Jupement.—In this case, as pointed out in the judgment of
the learned Chief Justice, the transferee of a mortgage has brought
a suit for sale against the mortgagor, and has joined therewith a
claim against his transferor, the original mortgages, for damages in

(1) L L. R, 29 Calo., 267, ) L L. B., 29 Mad., §0.
(8) L L. R., 27 Mad.,, 80.
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case it should appear that any portion of the mortgage debt had Arvarmenix
been discharged by the mortgagor before the date of the transfer, Ravormax
and 80 not be recoverable in the present suit from the mortgagor. S sxeED
" The question is, is snch a joinder of defendants and causes of Memea
action permissible ? and this again appears to me to depend on the Ravorzss.
question whether the decision against allowing such a joinder in
Muthappa Chetty v. HMuthu Palani Chetty (1) or the contrary
decision in  Meyappa Chetty v. Perviannan Chetty (2) should be
followed. The decisionin Muthappa Chetty v  Mutine Puaiani
Chetty (1) proceeded upon the suthority of English cases, and the
chief question in my opinion is, are these cases applicable P
The law, as to joinder of parties and causes of action embodied
in sections 26, 28 and 46 of the Civil Procedure Code, is borrowed,
with modifications, from the rulesin Orders X VI and XVIII of
the Civil Rules of Practice under the Judicature Act. These
rules again are largely derived from the provisiens of the Common
Low Procedure Act, 1852 and the 1858, which modified the rigour
of the rules of pleadivg at Common Law. The history of these
changes is lucidly traced in the well-known judgment of Lord
Justice Bowen in Hannay v. Smurthwaite (3), which was approved
by the House of Lordsin Smurthwaite v. Hunnay(4), Sections 26
and 28 of the Civil Procedure Code reproduce the language of
Rules 1 and 4 of Order XV as to joinder of plaintiffs and . defend.
ants with this modification that, whereas Rules 1 and 4, asoriginally
framed, provided for the joinder of plaintiffs or defendants in or
against whom the right to any relief was alleged to exist, section
26 expressly provides that in the case of joinder of plaintiffs, the
relief must be “in respect of the same cause of action ” and
saction 28 that in the oase of joinder of defendants, the relief must
be * in respect of the same matter.” Now it was decided by the
House of Lords in Smurttwnite v. Honnay (4) under Rule 1, as it
originally stood, that plaintiffs could only be joined in respect of
the same cause of action, and that the Rule did not permit several
causes ol action by several plaintiffs to be joined against the same
defondant ; that is to say, Rule I was interpreted as confined to
oases in which relief was sought “in respect of the same cause of
action,” so that the introduction of the words ““in respect of the

(1) LL R., 27 Mad,, 80, (2) 1.L R., 20 Mad,, £0.
3) (1893), 2 Q.B., 412, (4) (1894), A.C\, 494.
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ArvaTEvnay same cause of nction ” into section 26 did not really make any
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difference, and therefore Inglish decisionson Rule 1 are appli-
cable to cases of joinder of plaintiffs under section 26. It does
not, however, follow that Mnglish decisions as to rule 4 are
applicable to cases of joinder of defendants under section 28.

Although the decision in  Muthappe Cheltey v. Muthw Paloni
Chetty (1) may perhaps be supported on the ground that the facts.
in that case were not such as toadmit of the joinder of defendants
there attempted on any view of section 28, yet the decision proceeds
on the authority of Saddler v. Grzat Western Railway Company(2),
in which it was held by'the House of Lords that a plaintiff eould
not, under rule 4, join separate cause of action against different
defendants in one suit. With great respect, I am of opinion, that
English decisions on the scope of Bule 4 are not necessarily
applicable to cases in India coming under section 28. These
decisions treat Rule 1 and Rule 4 as not conecerned with joinder
of causes of action at all, but merely with joinder of parties.
The fact, however, that under the Civil Procedure Code, joinder
of plaintiffs is only permitted when the reliefis claimed in respect
ef the same cause of action, while in the case of defendants joinder
is permitted when the relief is claimed in respest of the same
matter, goes, in my opinion, to show that it was not intended to
restrict the joinder of defendants to cases in which relief is
sought in respect of the same cause of action, and, if this had been
the intention, the words “in respect of the same cause of action®’
would have been used in section 28 as well as in section 26. The
use of the less definite words ¢ in respect of the same matter®’ in
section 28 would seem to show that it was intended to allow joinder
of defendants not only when relief was sought in respect of the
same cause of action, but also when relief is sought in respect of
separate causes of action, against the different defendantsso long 83

- they sll arise® in respect of the same matter.” The inconveniences

of allowing defendants only to be joined in respect of the samse cause
of action in the strict sense, and the consequent multiplicity of
suits and failure of justice that must often result, are forcibly
pointed out by Lindley, M. R., in Frankenbury v. Great Horseless

() TLR. 27 Mad., 80, (2) (1896), A.C,, 450.
' (8) (1900), 1 Q.B,, 504,
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construction upon the term ¢ cause of action” for the purpose Arvarmonax

of avoiding such inconveniences. Any other decision would,
it is there pointed out, have revolutionised the practice of the
Chancery Division. This, in my opinion, explains why the words
“in respect of the same cause of action " in section 26 are replaced
by “in respect of the same matter” in section 28, the intention
being that claims to relief might be joined in one suit against

several defendants, whelher they constituted separate causes of -

action or not, so long as they were “in respect of the same matter.”
That the words ¢ in respect of the same matter ” in section 28 are
wider than the words ““in respect of the same cause of action ” has
been pointed out by Sir Bhashyam Ayynagar in Dampanaboyina
Gangi v. Aadale Ramaswami(l). If section 28 is wider than
section 26, it is also wider than Order XVI, Rule 1, as it originally
stood, and is also wider than Rule 4 which has been held to be as
restricted as Rule 1 with regard to joinder of causes of action.
The conclusion follows that English decisions under Rule 4 are
not applicable to section 28, Civil Procedure Code, as the scope of
the section is wider than that of the rule. The decision in
Muthappa Chetty v. Muth Palaniu Chetty(2) proceecs on the view
that the English decisions, as to the scope of Rule 4, must govei-n
cases under section 28, Civil Procedure Code. If this is not s

and the English decision on Rule 4 can be treated as ma.ppheable,
the present case presents nv difficulty, and there is & uniform course

of decisions in favour of allowing joinders such asthat in the.

present case, so long as the relief is sought “in respect of the same
matter.” Buddree Doss v. Hoare, Miller & Co.(8), Rajolhur Chowdhry
v. Ralilristna Bhattc Charjya(4}, Madan Mohun Lal v. Holloway(5),
which two cases closely resemble the present; Meyappa Chetty v.
Periannan Chetty(6) and HMowji Monji v. Kuverji Nanagi(7).

For these reasons I agree with the conclusion arrived at by

Benson, J., and dismiss the second appeal with costs. The second

defendant must pay the first defendant’s separate costs of the
appeal in this Court.

(1) 1.I.R., 26 Mad., 736 at p. 745, (2) LL. R., 27 Mad., 80
3) LL.R., 8 Cale,, 171 (4). LL.R., 8 Cale,, 963
6) L. L.R., 12 Oalc 666, v (6 LL.R, 29 Mad 60

(7) I.LLLR, 31 Bom 516.
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