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Before Mr. Jmiice WalHs ani 3I>\ Jmtice Sankaran-Nair.

]907. ANNAMALAI M UBALIAR (Petitiomeb), AppBLiiiNTj
December l ! .

1908.
January 8. EAMIER aWb  oth ee8 (R esfondents), Hespomdents.*

Lim itation Act, Act X V o j  1877, sched II, art. 179, cl. i i ) — C im l Procedure 

C o d e , 2 3 S  “"AppUcation by itansfereedecree-holder to he recognised, as 

suoh is a step in a id  o f  execution in accordance with lato.

A n  application purpovting to be under section 332, Oi?il ProcedureOo Je, 
by the transfer of a decree, praying to bo recognised as assignee plaintiff in 
the suit and, stating that when so recognised, he woxild file an execution 
petition, i.e-, ■whan the Court passed an order as prayed for, and the defead- 
ant does not appeal against such orders is a step in aid oE execution, and an 
application in accordance with law within the meaning of articlo 179̂  
clause ',4) of schedule II  of the Limitation Act.

The facts are Buffioiently stated in the judgment.
T. N'arasm/ia Aynangar for appellant.

T. V- Seshagiri Ayyar for respondents.

JUDGMBNT.—In this oase the appellant, a transferee decree- 
^older, on the 2nd Deoember 1901 presented a petition under 
section <32, Civil Procedure Code, which, after stating that he had 
ohtained an assignment of the decree, and that when recogniised 
a transferee-plaintiff be would have to obtain an order absolute 
and then, file an execution petition, prayed the Oourf; to pass an 
order recogn.ising him as assignee-plaintif! in the suit, It was 
ordered, accordingly, on the 15th February 1902. On the ilth  
March 1904 the appellant applied for an order absolute under 
section S9 of the Transfer of Property Act, but the lower Court 
held the application to be barred as more than three years had 
elapsed &inoe the date of the decree (15th August 1900), and 
the application for the'2nd December 1901 was not, in the opinion 
of the Court, an application to talse a step in aid of execution 
in accordanoe with law within the meaning of clause 4 of

* Civil Miscellaaeous Appeal No, 251 of 1904, presented against the order 
of M, E. liy, K.  Eamachandra Ayyar, Subordinate Judge of JSegapatam in 
Civil Miscellaniaoiis Petition No. 241 of 1^04, iu Original Suit No 23 of 190.

234 THE INDIAN LA M  EEPOETS. [VOL. XXXL



VOL. XXXI.] MADRAS SERIES, 285

article 179 of tlie second schedule to tlie Indian Limitation Act, Akwam&i-ai 

W e are unable to agree with, this conelusion. The petition, 
as appears from its terms, was intended as a step in aid o f esecu- 
tion, as it sought the recognition by the Oourfc of the petitioner’s 
right to execute, which recognition it was open to the Court to 
grant or withhold. The quostion then, axlaes was it an applica­
tion in accordance with law ? It is, no doubt, true, as pointed 
out by Sir Bhashyam Aiyangar in Ramachandra Aiyar v. 
Suhrmnama Chettiar (1), that section 232, Civil ProcedurQ 
Code, does not provide for an application in this form, but 
contemplates that the transferee should apply for eseoution of the 
decree without any preliminary of the kind, merely giving notioe 
of the application to the transferor and the judgment«debtor. 
Consequently when, instead of applying for execution, the appel­
lant put in his application for recognition as transferee, the Court 
might have returned the petition to him for amendment as not in 
accordance with the section. Instead of doing this, the Court made 
the order prayed for and the defendant did not appeal against it as 
he might have done. Under these oironmstances the application 
must be taken to have been in accordance with law. It  was 
clearly a step in aid of execution, and as it must be taken to have 
been in accordance with law, the present application is not barred.
W e may also observe that it has recently been held in Piiam 
Singh v. Tota Singh (2) that an application for recognition by 
a transferee decree-holder is an application to take a step in 
aid of execution in accordance with law. We must, therefore, 
set aside the order of the lower Court and remand the case to 
it for disposal according to law. The respondents will pay the 
appellant the costs of this appeal.

(1) 14 393. (2) I.L .ii., 29 A il , 301.


