
E a m a h  Seotion 49 of the Contract Act cannot govern this case, for
C h e t t i t a b  the money is payable on demand and not “  without

Gopaia application by the promisee.”
cHAEi, I  am therefore of opinion that the Kumbakonam Court bad 

no junsdiotiou to try the present Bait, and for that reason would, 
without deciding any other question, reverse the decrees o f both 
the Courts below and return the plaint to be presented to the 
proper Court (sectioa 570, Civil Procedure Code).
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Before Sir Arnold White, Chief Justice, and Mr. Jmtice WalUs.

1907. PA T T A T H E E U V A T H  PA T HUM M A  a n d  o th e r s
N ovem ber ( P l a i n t i f f s ) ,  A ppellants ,

December 2. v,

M AN N A M K U N N IYIL  A B D U L L A  H A JI a n d  t w o  o t h e r s

( D e f e n d a n t s  Nos, 1, 2 a n d  4 a n d  t h e  L ega.l R e p r e s e n t a t i v e s  

OF THE F i r s t  D e f e n d a n t ) ,  E e s p o n d e n t s .*
 ̂MammahlcaUmjam Laio^G ift to icoman governed by such lato, effect of.

A gift of property to a woman governed by JVIarumakkattayam la'W and 
to her eliildreHj by their father does not of itself constitute the mother 
and her children, a separate tai’wad, but the donees take such property 
with the incidents of tarwad property,

Where the gift is made by a Muhammadan husband governed by 
Makkattayam law to his wife, who is also governed by MiirumaUkattayam 
law, and to her children the property becomes the exdusive property o£ the 
donees with the incidents oE tarwad property Bubjecfc to Marumakkattayam 
law, and on the death o£ the mother it does not pass to her heirs under the 
Mtikammadan law.

T h¥ first plaintiff was the daughter, and the first defendant 
the son o£ one Ayissa, a Muhammadan vfoman governed by 
the Marumakkattayam law. Properties were given to Ayissa 
and her children by her hushand. Uttotti, a Muhammadan 
governed by Makkattayam law. Ou the death of Ayissa, the first

 ̂ Second Appeal No. 1401 of ItOj, presented against the decree of 
M, B . £y . A. Venkitaramana Poi, District Judge of North Malabar, in 
Appeal Suit No. 4Sl of 190S, presented against the decree of M. E- Jiy.
<3-. Krishna Row, District Munsif of Qiiilandy, in Original Suit No, 456 
oi 1901.



defondanfc alienated some of the properties in favour of tlie second Patta -
deferdaat. The first plaintiff, on. behalf of herself aud her minor 
daughters, the seoond and third plaiutiffs, brought this suit to ^
set aside these alionaiions on. the ground that the p xopertieS j on Mannam-
the death of Ayissa, lapsed to the tar wad to which the plaintiffs ^ bdul™
and first defendant belongeJ, aud of whioh the firit defendant was Haji.
Katnavan, and that the alienations by the first defendant ’were 
invalid. The first and second defendants pleaded inter alia that 
if the properties belonged to Ajiasa, both the first plaintiff and 
first defendant "became entitled thereto as her heirs under the 
Makkattayam law by w'hich the father was governed. The 
District Munsif upheld the plaintiff’s contention and passed a 
decree in favour of plaintiffs. The District Judge, on appeal, 
held that the properties belonged to first plaintiff and first 
defendant as Ayissa’s heirs under the Muhammadtin law and 
dismissed the suit.

The plaintiffs appealed to the High Court.
T. M. Mamuchandra Ayijar fo r  a p p e lla n ts ,

Mr. T. Richmond for second respondent.
Judgment. —In this case it appears that one TJttotti, a Mnpla* 

made a gift of land to his wife Ayissa who belonged to a tarwad 
governed by the Marumakkafctayam. law, and the question is, to 
whom docs the land descend on Ajissa’a death. The District 
Judge has dealt with the case as if the question were to whom it 
descended on the death of Uttotti. ITttotti being a Muhammadan, 
the presumption may be that his property would descend according 
to Muhammadan law, according to Assan y. Paihmnma (1) and 
KunMmbi Umma y. Kandy Moithin (2), the cases relied on by the 
District Judge. W e think however that the present case is 
governed by the decision of the E'uil Bench on facts very similar 
to the present in Kunhaeha JTmma v. KuUi Mammi Hajee{^) which 
has been followed and explained in Koroth Amman KutH y .
PerungoUil Appu Nambiar{^). In the first of these cases, proj^erty 
given to one A.yissumma and her children after the death of 
her husband TaruTai in accordance with Ha orally expressed wish 
was held to be taken by AyisHarama, who was governed by 
the Marumakkattayam law, and her children as theiy esclusive

(1) I .L .R , 23 Mad., 494. (3) I.L.E., 27 Mad., 77.
(S) I.L.R., 16 Mad., 201. (4) 25 Mad., 333.
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P a t t a -  property mth. tb© incidGnts of tarwad property. In that case the 
Pathu^ma TaniYai was a Muhammadanj and it was stated in argumenfc

y. at page 206 that he was governed by the Makkattayam law, but
Mawnam- the fact that the donor was a M-uhammadaa was not treated as 

affecting' the decision. In Koroth Amman Kutti v. Perungottil 
Ap'pu Nnmhiar (1) it was held that in the case of a gift to a woman 
governed by the Marumakkattayam law and to her children by 
their father the donees take such property with the incidents of 
tarwad property, hut that the gift by the father does not of itself 
ooDstitiite the mother and childrea a separate tarwad. In the 
present case, though the property was purchased in the name of 
the mother Ayissa, the District Judge holds, we think rightly, that 
it was intended for her children, as well. I f so, according to the 
decision of the Full Bench, the land became the exclusive property 
of Ayissa and her children with the incidents of tarwad property. 
Under these circumstances the alienations complained of by the 
first plaintiff are invalid and the plaintijSs have a right to a 
decree for redemption.

W e must accordingly reverse the decree of the District Judge 
and give the plaintiffs a decree as prayed for with costs through­
out, and six months for redemption from date of decree.

APPELLATE CIVIF.

Before Mr, Justice Wallis and Mr. Justice Sankaraii-Nair.

1907.
N  O T em - 
bei 2f» 
D e c e m -  
her 5.

M O ID IIA N ’S SON AMBIALATH: VEETTIL PU N N a I ’ IL  
KUTTD" (D sjjbndant), AppexiLanx,

ANEDATH Y A L IY IL  LAKSHM I AM M AL’S SON R AM A N
N A I H  AKI> OTHEES (Pz-AIOTiyFfl), B e s POWMNTS

liimitation Act, Act JS.V of 1877  ̂soheti, II, arts. 62, 95, 97—Sidt to recover 
mney obtained hy deceiiful misrepresentation does not fa ll  within art. 
62 or 97, hwt mthin art. 95 —Starting point of limitation^

A, b j fraudulently representing to B, to whom he <vag indebted that a sum 
of money was due to A  from 0, induced B  to take an assignment of the alleged

(1) 29 Mad., 322.
* kSe<;oji<i Appeal >fo. 26(i of 1906, presented agsinst the decree o? L. G. 

Moore, Esq,, iiistrict Judge of South Alula bar, in Appeal iSuit No. d6l of 
1804, pveaettted against the decree of M. R, By. A. Wrinivasa. Ajyangar, 
District Munsif of Ohingleput, in Original Suit No. 41/ of li)03.


