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PE E IY A  MOOPPAN/S

Crimmial P ro cu lu ro , A H  V  of ls9 S . s. 438--M agistrate has a diseretiom rif 

p m e T in  grantincj jnaintenance— Jiefusal io  g ra v t when woman g%ilty of 

ttdulter-y ■with one of lo ivtr casie not a tcrohg eccei else of nuch discretion.

Onder SL'ctioii 488 of the Code of Crirrjinal Procedure, ilie JMasisfraie 
Iras a disci'tttionai-y power to award maintenance, and sucli fliscretion is no*, 
Wrongly exercise.i 'nlion a Magistrate refuses maintenance to a woman wko, 
for adultery with oat? of a lower caste, is expelled from caste and has thus 
made it impossible for her iiusbaud io live with. her.

T h e  fa d s  are fn lly  stated in the Letter o f lie fereiice  whioh is 
as fo llo w s :—

“  I  have the lion our to submit herewith fo r  the orders o f the 
H igh  Court the records in M iscellaneous Case N o. 41 o f 1907 on 
the file o f m y H ead-quarters Deputy Magistrate.

The petitioner in  the oase applied for  m aintenance from her 
husband, the coan ter-pd itiom r. The relationship between the 
paities is not disputed, but the Magistrate found  that the petitioner 
had been gu ilty  o f  adultery on one ooGasion>nd he refused to 
award meintenBnce. O bjection was taken that t)ie petitioner’s act 
did not amount to ' liv in g  in  adultery ’ and that she was therefore 
entitled to maintenance. T he Deputy Magistrate oYerruled this 
objeoiion , rem arking that the chances were that the immora| 
relations between the petitiorer and her paramour had existed for  
some time and that even if on ly  one act o f adultery had been 
comm itted, the petitioner under the circumstances o f the case had 
rendered it impossible tor her husband to live with her. H is 
reasoning isj I submit, faulty, and the refnsal to award maintenance 
is, in m y opinion, opposed to the ruling o f the H ig h  Court in  
I .L .R ., X X X V  M ad., 332.

* Case referred No. S3 of J9u7 (Criminal Keyision Case No, in4 of J90T\ 
for the orders of the High Court under section 488 of the Code of CrimiQal 
Procedure by J. H . Kobertson, Esq., District Magistrate of Salem in his 
letter No. Mis. C-4! of 190?, dated 1st November J907.
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P e b i y a

M o o p p a n .

A s the D eputy M agistrate’s decision gives the grounds for 
his orders, I  have not ttoug lit it necessary to call fo r  further 
explanation.”

T. Subrahmama Ayyar  for petitioner.
T. Narasirnha Ayyangar for eounter.petitioner.
Obder.— We are not prepared to say that tlie view  taken b y  

the Deputy Magistrate as to the construction o f section 488, 
Criminal Procedure Code, is wrong. W e  think that the use o f 
the word “  m a y ”  in that section, as distinguished from  “ shall,”  
shows that the Magistrate has a discretion to decide in what 
cases the award o f maintenance may properly be made. N o 
doubt the discretion must be exercised judicia lly  and reasonably, 
not capriciously. T his was the view  taken b y  B enson, J ., in  the 
case o f QantapalU Appalamma v. GantapaUi lellayya  (1 ), In  the 
present case the Deputy Magistrate did not refuse to award 
maintenance, because the petitioner was ‘ ‘ liv ing  in adultery,”  
but because she had been guilty  of adultery with a low  caste man 
which led to her expulsion from  caste, and thus, as we take it , 
rendered it, in effect, impossible for her husband to keep her 
with him without him self losing the society o f his fe llow  caste- 
m«n. W e are not prepared to say that in  these circumstances 
the D eputy  Magistrate was wrong in refusing to award her 
maintenance.

(I) 20 Mad., 470.


