
water-supply, dependent on the good will of the Edakudi Kami
Mirasidars, we ought to hold that that act must have damaged 'OdaiAs 
the plaintiff. S u b e a m i n i a
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I concur therefore in dismissing the second appeal with coats. A i y a e .

A P P E L L A T E  U I 7 I L .

Before Sir Arnold Whife, Chief Justice, and Mr. Justice Miller.

EEICsHNA SATA PAS n  (F ir s t  D e fe n d a n t), A p p e lla n t, 190S
V, January

S4.RASVATULA SA,11BA8IVA ROW (PLAisTnrF), R es50ndert;>«=
C iv il Procednre Code, Acf X I V  o f 18S2, s. 244— Auction purchaser m i a

representative o f  decree-liolder tolien the question is the right o f  &uoh

'purchaser to -possession against jitdg ment debtor .

The purchaser at an auction sale, held in execution of a decree, is not 
the representsfciPe of t i e  decree-holder, when the question to be decided is 
the right of such auction purchaser to j)os.sessiou as against the judgment- 
debtor.

Section 241 of the Code of Ciril Procedure is no bar to a separate 
suit by the auction purchaser for possession of the purchased property 
from the judgment-debtor

Eishori Mohun Roy Qhowdry v. Gkmder Nath Pal (I.L.E., 14 Calc.,
644), followed.

Mauiclcka Odayan v , Bajagopala Pillai, I.L.E., 30 Mad., 607, doubted.
Sandhu Taraganar v. Sassmn Sahib (I.L.E.^ 23 Mad,, 87), considered,
Obiier: —The parchasar from a decree-holder is, but the purchi’ser at a 

oonrt sale is not. a representative of the decree-hold<je for the purposes of 
section 244.

S u it  f o r  r e d e m p t io n .

The suit-laud, which belonged to the first defendant, was 
purchased by the plaintiff’s late father, Sarasvatula Yenlcata 
Kondayya Pautulu, for Es. 21, subject to the second defendant’s 
mortgage, at the Gourt-sale iield in execution of the decree 
against the first defendant in Original Suit No. 669 of 1885 on 
the file of this Court. The plaintiff now sued for its redemption.

"The first defendant contends that, subsequent to the Court- 
sale, the plaintiff's father orally conveyed the land to him for

* Second Appeal No, 478 of lt05, presented against the decree o£ W. B.
Ayling, Esq., District Judge of Ganjam at Berhampur, in Appeal Snit 
'^)o. 287 of 1004, presented against the decree of M. R. By. P. La.kBhmi- 
narasu Pantalu, District Munsif of Herhainpur, in Original Suit IS 0. S63 
of 190S.



Keiseita Es. 3I5 in 1893, on the understanding that he should diseliarge 
the second defendant’s mortgag-e-debt, and that he, acoordingIy» 

Si-HAs-vAT-oL̂  paid the m ortgage-m oney to the second defendant and took posses- 
sion of the land fiom him. The first defendant was supported by 
the second deJ'endent, who dieolaimed all interest in the land.

T he follow ing issues were framed :—
1 . Whether or not the suit is sustainable P
2. W hether the oral sale stated by the first defendant is

true and valid ?
On the first issue the M unsif found the suit was sustainable ; on 

the second he held the oral sale not proved. H e  passed a decree 
in favour of the plaintiff, which decree was affirmed on appeal.

T h e first defendant appealed to the H ig h  Court.
K  Narayana Hao for appellant.
T, V. Seshagiri Ayyar for respondent.
J u d g m e n t ,— W e  agree with the decision in Kuhori Mohun Roy 

Ohoicdry v . Ghunder Nath P a i{l), which was follow ed by the 
District Judge.

M r. N arayana E ao has raised a point which was not taken in 

either of the Courts below, viz., that the suit was not maintainable 
b /  reason o f the provisions of section 244 of the Code o f C ivil 
Procedure. H e  relied on the decisions in 8and.hu Taraganar v. 
JSmsain Sahib{2) and Manickka Oclayaii v. Bajagopala Fillai{Z)»

I t  seems to us that Sandhu Taraganar v. jECussain Sahib{2) is 
distinguishable on, the ground that in that case the party who sued 
for possession was a purchaser from  the decree-holder who had 
purchased at Court auction. H e  derived his title from  the decree- 
holder. In  the present case the purchaser did not purchase from  
the decree-holder and did not derive title from  him.

W e  do not think that, in the present case, the purchaser who 
obtained his title by purchase at Court auction and did  not derive 
it by purchase from  the decree-holder, is the representative o f  
the decree-holder within the meaning of the section. N o doubt 
io Mawckka Odayan v. Majagopala PiUaii^)^ this Court in  consider­
ing the question o f the right of a purchase]’ at Court auction 
to set aside a sale under section 310A , held that he was the 
representative of the decree-holder for the purposes o f section 244.
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(1) I. L .R ., U  Caio., 644, (2) I. L. 28 Mad., 87.
(3) I. L .K .,80M ad ., 507,
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But Ike learned Judges in so holding seem to have regarded Ksishjta
Sandhu Taraganar y. Sm sain Sahib{l) as deciding that an auction S-̂ TAPASTr
purchaser is the representative of a c’eoree-holder for the parposeg S a k a s v a t d l a  

of section 244 and to have followed that case. What was actually 
decided in Sandhu Taraganar v. Hussain 8ahih (I) was that a pur­
chaser from a deeree-holder who had purchased in Court auction 
was a “ representative.”

But however this may be, where the question is the right of a 
purchaser at Court auction to possession as against the j udgment- 
debtor, we are of opinion that the purchaser is not the representa­
tive of the judgment-creditor within the meaning of the section.

This being our view it is not necessary for us to decide whether 
the question of the right of a purchaser at Court auction to recover 
possession from the jud gment-debtor is a question relating to the 
execution of the decree within the meaning of section 244.

The second appeal is dismissed with costs.

APPELLATE CIVIL.

Before Sir Arnold White^ Qhief Jmtice^ Mr, Justice Walk's and 
Mr, Justice Miller.

S A M B A S IV A  iY Y A E  and othees (D efehdakts), 
A ppbiiahts

tJ.

VENKATaSW AEA A Y Y A R  ( L e q a l  E E P a a s B N T A T iY E  o f  the 
P l a i n t i i 'f ) ,  K s s p o n d e n t . *

Eindii Zaw-^Gift to widow, construction of—'

Whtn a suit brought by a Hindu widow against her deceased husband’s 
cO'parceners for possession o£ her divided husband’s share was compromised 
and certain lands ??ere given to her and another donee in equal shares|asfull 
owners and the instrument recited that the gift was made out of motives of 
generosity;

(1) I.L.E ., 2SM ad.8f.
* Appeal No. 19 of 1907, presented under section IS of the Letters 

Patent against the judgment of (Miller and Wallis, JJ.) in Second Appeal 
No. 638 of 1904, confirming under sections 576 and 587 of the Code of Civil 
Procedure the decree of the District Court of Triehinopoly in Appeal Suit 
No. 8 of 1903 presented againsl the decree of the District Mu naif's Court 
of Kulittalai in Original Suit ISo. 293 of 1902.

1907.
October 

M, 21. 
Novem'ber 

4.


