952 THE INDIAN LAW REPORTS, [VOL. IX.

1888  and withont -whieh he would have had no right*of appeal, have
Amuap  entirely failed, and their Liovdships therefore think that the appel-
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v, Decree modified.
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Solicitor for the respandent : Mv. Horace Earle.

TAROKESSUR ROY (Praintirr) v. SOSHI SHIKHURESSUR ROY
(DEFENDANT).

SOSHI SHIKHURESSUR ROY (DErrenpant) 2. TAROKESSUR ROY
(PLAINTIFF).

P.Cr [On appeal from the High Court at Fort William in Bengal. ]

18 .
February 29- Hindu law—Will, Construction of— Qift ineffectual so far as it departa fram

MM.ﬂ’ir[ - the law of inkeritance— Gift over of acorued shars.

"A gift by will, attempting to exolude the legal oourse of inheritance, is
only effectual, in favor of such person as can take, to the extent to which
the will is consistent with the Hindu law. Andit is a disiinet departure
from .that law to restrict the order of succession to males excluding
females. )

A testator gave by his will to three sons of his brother cartain estates

* for payment of the expenses of their pious acts.” He also divected as

follows : *“The said three nephews shell hold possesaion of the above in

equal shaves, and shall pay the Government revenue of the samo into the

Collectorate. They shall have no right to alienate the same by gift or sale,

but they, their sons, grandsons, and their desoendants in the male line shall

enjoy the same, and shall perform acts of piety as they reapectively shall
think fit for the spiritual welfare of our ancestors. If any die without
leaving a mnle child, which G-od forbid. then his share shall devolve on the

surviving nephews, and their mele deseendants, and not on their other .
hoirs.” .

In a snit between tho survivor of the three nephews aud the testator’s
heir, %eld, that the attempt to alter the legnl course of inheritance failed,
and that the estate taken under the above clause was only for life.

The gift over of a life estate was competent ; it being to persons alive, -
and capabls of taking on the death of the testator, and to take offsct on

- the death 6f n person or persons then alive, .

On .the death of one brotler hia shave wert to, the two other brothevs,

" and on the death of one of the latter his augmented share, made up of hl.s
original and accrued shere, went to the survivor.

% Present: Tionp Brioxsunw, Sfe B. Pricock, Biz R. P, Cornigs, and
S1e A. HosHoyaz.
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Arepar and cross appeal from a decree of the High Court,
(9th Beptember 1880) (1) modifying a decree of the first
Subordinate Judge of the Rajshahye district (2ud May 1878.)

Chandra Shikhuressur Roy and Moheswar Roy were brothers,
of whom the former dying in 1865 left a son, Kimar Shikhuressur
Roy, the respondent and cross appellant. - He had made n will
containing a'bequest in favor of Moheswar's three sons, of whom
the survivor, Tarokessur Roy, was the appellant and cross
respondent.

The material clause of the will, and the facts relevant to this
report, appear on their Lordships’ jud gment.

In the Original and Appellate Courts it was found that the will
wad ginuine, and the only question now raised was as to its
legal effect. The Subordinate Judge of the Rajshahye district
held that the appellant, Tarokessur Roy, was entitled to an absolute
interest in the estates given by the will; but the High Conrt,
(Garrm, OJ., and Mirrer, J.,) held that the gift, in so far as ib
restricted the inheritance to male descendants, was inoperative ;
that on the authority of the Tagore case (2)the three brothers
were entifled to the estate in equal shares for their respective lives 3
and that the particular estate of inheritance which the testator had
attempted to create was void. But that the gift over to the surviv-
ing brothers was valid according to the Hindu law, as declared in
the above cited case, and also in Soorjeemonsy Dossee v. Denobundho
Mullick (3). On the remaining question, whether the share of
the brother who died first went over, with the share of him who
died next, to the surviving brother, they held that it was the
intention of the testator that the whole shars, original and accrued,
should pass. The judgment is reported in L L. R., 6 Calc., 424.

Agsunat this decision Tarokesfur appealed on the ground that
he was  entitled to*the absolute .interest, The respondent,
Shlkhuressm: Roy, contesting his' right to more than a life estate,
ﬁled a cress appenl to the effect that- the. will, -properly construed,

(1) See Shoshi Shikhuressur Eoy v. Fhrokessur Roy, I L. R,
6 Cale., 421, '

(%) Jolendromofiun Tagore v. Ganendromshun Tagors, 4 B. L. R,
" 0.0, 108, 9 B.L. R, 877; 8. C. L. R., Sup. Vol 47.
(3) 9 Moore's L. A. » 128.
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gave no more than a lifo estate on the one-third share as it

originally stood; without tho accrued shares.
Mr. RB. V. Doyne and Mr. C. W. Arathoon appeared for

Tarokessur Roy.
Mr. J. D. Mayne and Mr. J. T. Woodroffe for SBoshi

Shikhuressur Roy.

For the appellant it was argued thai the clause in the will now
in question gave, when only due effect was given to the ineffectual
attempt to restrict the right to inherit to males, an absolute interest,
as waell in the survivor’s own third part as in the acerued shares to
which he had succeeded, under the gift over, on the deaths of his
brothers, respectively.

The testator having attempted to effect what was contraty’ to
the Hindu law, his will was to that extent inoperative. But it
did not follow that he was intestate as to the estate of inheritance,
of which he had attempted the disposal. For the latter proposi-
tion the Zagore case (1), in which, in the most express terms,
the estate given to the first taker was a life estate only, was
hardly to be considered an authority.

That oase did ot precisely apply to what had arisen here, the
testator in this instarice having attempted to create an estate of
inheritance in the first taker. The conditions which he had
nttempted to impose could not indeed be held valid; but the
intention of the testator, to the extent to which it was consistent
with the Hindu law, should receive effect. This it would hardly
receive if the absolute interest were cut down to a lifa estate.
It would be sufficient to strike out the words of the will attempting
to control the course of descent ; and the gift of the absolute interest
could be maintained on the principles indicated in Soonjesmoney
Dossee v. Denobundho Mullick (2) In connection with this argu-
ment reference was made to Bhoobun Molini Debia v. FHuprrish
Clunder Chowdlry (8) ; Ramlal Mookerjee v. The Secretary of State
Jor India (4); Soudaminey Dossee v. Jogesh Chunder Dutt (5) :

(1) 9 B. L*R., 377,
(2) 9 Moore's I, A., 128,
(3) L. R.5L A, 138; 8. C. I, L. R,, 4 Cale., 28,

@4LLR,? ‘Cale., 304.
(5) L L. R., 2 Culo., 262.



VOL. IX.] CALCUTTA SERIES.

8Srimati Bramamayi Dossee v. Ja‘qelsolzandml Dutt (1); Kherodemoney

Dossee v. Doorgamoney Dossee (2); the Hindn Wills’ Aet, (XX pigorzssur

of 1870); and the Indian Succession Act, 1865.
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For the respondent and cross appellant, it was submitted that zmummssum

the surviving mepliew was entitled only to a life estate, and that
he took his one-third without the addition of the shares of his

decensed brothers.” The will was valid only to the extentof

giving a life estate to the three®nephews-—a proposition clearly
resting on the principle of the Tagore case, which was applieable
here. The testator had attempted to make the property descend
in three lines, restricted in a manner not permitted by Hindu
law.” That being the state of things, to give an absolute estate
to the firat taker, striking out the restriction as to the mode of
descent, and to let the gift operate as a gift of the inheritance,
would be to make another, and a distinet line, which (however
well it might accord with law), would not aceord with the
testator’s intention. The creation of a life estate in such a cuse
as the present agrees with what the testator certainly, at least,
intended ; but the creation of an unrestricted estate of inheritance
would not. Again, as a gift of the inheritance, the dxsposmon'
would form & gift to a class some of whom were not in existence
at the death of the testator ; and it was, as regards the inheritance,
affected by the invalid restriotion. That the gift over was wvalid
would appear doubtful if the case were put (whioh might have’
arisen) of two of the nephews surviving the third, and then one
of the survivors dying, lenving sons who would stand in his
place. Forming a class, and entitled to take as a class if at all,
they could not all take, so much of the gift as related to the sons
being invalid ; and it being the rule that, in gifts to a class, there
could not be u choice between two objects thereof, so as to give
effect to one part, and not to anothier—Leake v. Robinson (8) 5
Pearks v. Moseley (4). This doctrine hais been recognized in
India—see Callynauth Naugh Chowdhry v- Clundernath Naugh
Chowdhry (5) ; and Soudaminey Dossee v. Jogesh Chunder ‘Duit (6).

(1) 8 B. L, R., 400 @ L. R., 5 Apn. Cas., 714.
(2) I L. B., 4 Cale., 455. - (5).I. L. R., 8 Culec., 378.
(3) 2 Mer., 363. (6) L To R..2 Cale.. 262.

Rovy.
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Reference was nlso made to the Zagore case (1), and Kharode-
Tried by this test the
gift over was of questionable validity.

Mr. Doyne replied.

On » subsequent day (March 17th) their Lordships’ judgment
was delivered by

Sir R. P. Corrigr.—The question in these appeals arises upon
the construetion of & clause in a Hindu will, which is in these
terms 1~

“My brother’s sons, Kumar Jagodesur Roy, Kumar Taro-
kessur Roy, and Kumar Sibesur Roy, shall receive, for defray-
ment of the expeases of their pious acts, the following out of the
properties left by me, to wit, my one-half share in pergadnahs
Chowgaon and Khord Chowgaon, recorded as No. 278 in the,
Qollectorate of Zillah Rajshahye, in Dehi Dalil, and others, apper-
taining to tuppa Byas, and recorded as No. 456, and in mouzah
Dehi Gobindpore, in pergunuah Santosh, recorded as No. 96 in
the touzi or rent-roll of the Collectorate of Zillah Dinajpore.
The said three nephews shall hold possession of the same in equal
shares, and shall pay the Government revenue of the same into
the Collectorate, They shall have no right to alienate the same
by gift or sale ; but they, their sons, grandsons, and other descend-
ants in the male line, shall enjoy ths same, and shall perform acts
of piety as they respactively shall see fit for the spiritual welfare
of our ancestors, If any of them die withount leaving a nmle
child (which Grod forbid), then his share shall devolve on the
surviving nephews and their male descendants, and not on their
other heirs,”

The facts necessary to be stated ave, that the three nephows of
the testator were living at his death; tlmt two of them died
before the institution of the present suit, one unma.rued the
other leaving a widow but no issue ; that the sunit was mstltuted,
by Kumar Tarokessur Roy, ‘the survivor, agninst the ..mﬁmb son
of the testator, represented by Hurgnbind Bose, appointed mnna.—‘
ger of the estate by the Court of Wards, to obtain s declaration:
of title to and possession of half of pergunnahs Chowgaon and Khord

Chowgaon. No question arises as to Gobindpore in this suit.

(14 B L. R; 108 gt p. 178.  (2) I L. R., d Calo., 455.
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The plaiutif based his claim on the clause of the will above 1883
set out, contending that by its terms an absolute estate was given Timozrzssom
in undivided shaves to the three nephews ; that upon the death of It?'
his brothers their shares devolved on him, and he was thus Sosa1 Sm-
e EHURESHUR
entitled to the whole. Koz,

The defendant denied the execution and validity of the will,
both of which issues have been disposed of by concurrent judg-
ments of the Courts against him. He further contended that
upon the true construction of the will, which is narrowed to that
of the clause in question, the plaintiff was entitled only to a life
estate in one-third of the property devised.

"Ths Court of first instance gave the plaintiff a decree for bis
whole claim. .

This decree was altered by the High Court, which gave him a
life interest only in the whole of the property.

From the judgment of the High Court there are cross appeals.
The first by the plaiutiff, on the ground that he was entitled to an
absolute estate in the whole. The second by the defendant, on
the ground that the plaintiff was entitled to a life estate in ome-
third only, It will be convenient to deal firsily with the ﬁrs_&;
appeal. '

The grounds of the judgment of the High Court that the
plaintiff was entitled to a life estate ounly may be thus shortly
stated.

.They held, on the muthority of Jottendromohun Tagore v,
Qanendromokian Tagore (1) commonly called * the Tagore case,”
that the testator, having attempted to create an estate of inherit-
ance unknown to and opposed to Hindu law, that estate of in-
heritance was void, and that the will operated only to confer on.
the plaintiff an estate for life.

The Tagore case is so well known, and has been so often refer-

red to by this Board, that it is unnecessary to cite it at length,
and it is enough for the ptesent purpose %o refer.to the following
passage i—
«Jf the gift were to o man and his heird to be selected from a
Jine other. than that specified by law, expressly excluding the legal
(1) L.eR. Sup. Vol. Ind. Ap,, 47.
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course of inheritance, as, for instance, if an estate were granted
an and his eldest nephew and the eldest nephew of such eldest
nephew, and so forth for ever, to take as his heirs, to the exalusion
of all other heirs, and without any of the persons so taking baving
“the power to dispose of the estate during his, lifetime, here, inas~
much as an inheritance so described is uot legal, such a gift eannot
take effect, except in favour of such persons as could take under a-
gift to the extent to which the gift is consistent with the law. The
first taker would, in this case, take fotr his lifetime, because the giver
had at least that intention. He could not take more, becanse the
lanmmo-e is inconsistent with his having any different inheritance
from that which the gift attempts to confer, and that estate of
inheritance which it confers is void.” ‘

It is trae that the departure from Hindu law in the present’
case is mnot as grestas’ in the case supposed in this passage, or,
as in the Tagore case, where the attempt was to establish what
would be called an estate in tail-male according to English law.
But the attempt to confine the succession to males, to the entire
exclusion of females, is, though not so great, yet a distinct depar-
ture from Hindu law, “ excluding,” in the terms of the judgment
guoted, “ the legal course of inheritance.”

It has been contended, on the part of the appellant, that the
present case is distinguishable from the Zagore case, on the ground
that, in that case, the first.estate given wasin-terms an estate for
life ; that in the present case, if the words relating to succession,
vie.,, *“that their sons, grandsons, and other descendants in the
male line shiall enjoy the same, and shall perform aects of piety,-
a8 they respectively shall think fit, for the spiritual ‘welfare of our
ancestors,” were struck out, the gift would be of an estate of.
inheritance ; and that the intention of the testator to confer an
estate of inheritance may be effectuated by striking out so much
of the clause above quoted as exclndes females fiom' the succession.

‘Their Lordships are uuablo to accede to this view.

. ' Considering that the trlfb to ‘the nephews is expressed as
to be received for the defl ayment of their pious acts, and that
alienation is forbidden, they do not construe the gxf‘(',, mdependently
of the words prescribing 'the. coyrse of successlou, ‘a8 conferring
an absolute estate. They arc farther of opinion that to alter the
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words prescribing the.course of succession, so as to admit females,
would be in effect to make a new will for the testator, and one
which, so far from earrying his intentions into effect, would ba in
direct opposition to his intention, and indeed to his main object,
expressed in other parts of his will, as well as in this clause, wz.,
to exclude females,

The case of Bhoobun Mohini Debia v. Hurrish Chunder Chow-
dhry (1) has been cited on behalf of the appellant, in which the
following words of a grant,—*¢ You are my sister ; I accordingly
grant you a taluk for your support, . . . being in possession of the
lands, and paying rent, &e., to the tahut jamma, do you and
the generations born of your womb successively (Santin
sreni kramé) enjoy the same, no other heir of yours
shall have right or interest,”—were construed as conferring
an absolute estate, defeasible on the failure of issue living
at the death of the -domee. In that case the words of gift (of
which the original in the native language are given) were held to
have no technical meaning, signifying much the same as “children
and grandchildren,”” and indicating an estate of inheritance,
while the only words which created a difficulty, ¢ no other heir of
yours shall have vight ov interest” were held to be satisfied,
By giving ‘them the effect of making the absolute estate defeasible’
in the event of the failure of issue living at the time of the death
of the dones, in which event the estate was to revert to the donor
and his heirs. This ease has no bearing on the present,

~ For these reasons they are of opinion that the first appeal
ghould be dismissed. ,

The second appeal arises on the consbructxon of the concludma-
paragraph of the olause :—

¢ If any of them die without leaving a male child (which God
forbid), then his share shall devolve on the surviving nephews and
their ma]e descendants, and nof on their other heirs.”
- Their Lordships constrye this clause thus, in accordance w1th
the construction put upon it by both the Indian Courts: Any
of them”’ means any of the three neph.ews, not any of their
descendants; on the death of any of three nephews his share shall

(1) LR.5 1, A, 188 ; °L L. R, 4 Calc., 23.
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1882 go to the surviving nephews or nephew, not to the descendants of a
Tamornwson dend nephew; but on the estate getting into the hands of the
Bor " surviving nephew or nephews, it is to descend, as had been before
Sosat Bal- provided, to males only. This construction disposes of an inge-
KHUIf':ys? R nious argument of Mr. Mayne—based on the hypothesis that upon
the death of the second nephew his share would go to his surviving
brother, and to the.* male descendants ' of his dead brother—that
this would be a gift to a elass, some of whom, i.e., the male de-
soendants, could not take, and would; therefore, by a well known
rule of law, be altogether invalid.

According to the construction which their Lordsbips adopt, the
gift over was to persons alive, and eapable of taking. on the death
of the testator, to take effect ou the death of a person or pefsons
also then alive, and was competent, according to the authority of
Sreemutly Soorjeemonee Dossee v. Denobundhoo Mullick (1), as ex-
plained in the Tugore case. For the reasons above given it could
only.confer an estate for life.

One point only remains to be. considered, which was indeed not
argued before their Lordships, but is sugg ested in the judgment of

tha High Court, viz., whether upon the death of the brother dying
secondly, his original share onmly, or the share also of his deceased
brother which had acerued to him, went over to the sm'viviug-
brother. It is undoubtedly a rule of English law that, when a
fund is givento a class of persons with a direction that, on the
death of any of them, their shares are to go over, the oviginal
shares only and not the accruing shares, will go over. This rule
was stated by Lord Hardwick in Pain v. Benson (2) and has
been followed, not always without expressions of reluctance, by a
long series of decisions.

But an intention that the aceruing shall go over w1tb the ori-
ginal shares has been inferred where there is what has been called
“an aggregate fand  which the testator desires to keep unsevered '
(when the gift has been to several with benefit of survivorchip), (8)
when, in addition to tkrs word  share,” the word “interest”

(1) 9 Moore's I. A., 185.
(2) 8 Atk, 80.

(8) Worlidge v. Churchill, 8 Brown's Ch, Rep., 466, In ve Ciawhalls
Trust, 8 De, G, M. & @., 480.
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is used, (1) or where the words are his ““ or her share or skares” (2),
so that the application of the doctrine to English wills
has sometimes given rise to questions of some nicety. What
might have been the effect of the words in question had they been
found in an English will, their Liordships thiak it unnecessary to
decide, as they are of opinion that the rule, founded in a great
measure on our peculiar doctrine, that the heir-at-law is not to be
disinherited but by express words or necessary implication, has no
application to the wills of Hindus. It may be observed that such
a course of devolution is the ordinary course for Hindu property
as between brothers inheriting from brothers, and would present
itself most readily to the mind of a Hindu testator ; so that, even
if .t?le“English rule should be applied anywhere beyond the domain
of Buglish law, it could hardly be applied o Hindu wills without
defeating the intention. Their Liordships feel constrained by no
rule of law to read the words in any other than their natural
sense, viz., that, on the death of the first brother, his share goes
to his two brothers, and that, on the death of one of these, the
ghare which he had at his death, made up of his original and his
accrued share, goes to the surviving brother.

For these reasons their Lordships will humbly advise Her

Majesty that the judgment appealed against be affirmed, and that
both appeals be dismissed.
Appeals dismissed.
Solicitor for the appellant in the appeal and respondent in the
cross appeal : Mr. 7. L. Wilson.
Solicitor for the respondent in the appeal and appellant in the
cross appeal : Mr. M. Treasure.

MOHESH LAL (Purarvtier) AND MOHANT BAWAN DAS (DEFENDANT.)
[On appeal from the High Court at Fort William in Bengal.]
Mortgage, Payment of —Ertinction of charge—Intention of Parties—
Presumplion.
Whether & mortgage, paid off, has been kept alive or extinguished depends
upon the intention of the parties;.the mere fact that it has been paid off

# Presont : LorD Bracxrury, Sik B. Pracock, Stz R. P. Corrisg, Siz R.
Couow, and 81z A. HoBHOYSE.
(1) Douglas v. Andrews, 14 Beavan, 347.
(2) Wilmot v. Flewits, 11 Jur., N. 8., 820.
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