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by tlie Court, and for what amount he is entitlsd to a lien, on siioh Chib am- 
property under section 221 of Indian Contract Ae‘ . Fresh
©videnoe may be taken The appeal is allowed with costs here ■ v,
and in the lower Court. Costs will be paid out of the estate.
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A P P E L L A T E  C IV I L . Company,

L im it e d ,

Before Mr. Jimke Boddam and Mr. Justice Mtmro.

bUOEUDEEE' S^HIB anb anothbe (F ibst and Second
P b t it io n e e s — T h jb d  a n d  F o to th  D e f e » » a n i>s), A p p e l l a n t s .

V, -

A cD U L  K A H IM  S iH I B  (Rjespondekt—P la in t i f f ) ,  Respondent,*

Civil Frocedure Code, Act ^ I V  of 1883. ss. 244, 278—Whm j 2id(/menf-
debtor objects as trustee, claim falls within s. 278 and the order on such
claim is not appeal able-^Decree directing sale Wagf property valid.

Where the judgment-debtor or his representative objects to the attach
ment and salt) ot property in execution on the ground that he holds the 
property in trust for some thirJ person or a charitable ifiStitution, the claim 
must be investigated under the provisions o f sections 278—“283 of the 
Code of Civil Procedure and not under section 2-14.

An order passed on such claim must be challenged by a regular suit* 
sand not by appear.

A decree directing the sale of waqf property may, in certain eircum« 
stances, be valid. Such a decree is not against public policy and ia not 
necessarily ultra vires.

T h e  fa c ts  o f  th e  ca se  a re  su ffic ie n t ly  stated in  th e  ju d g m e n t .

(?. S. Ramcichandra Ayyar for appellant.
T. jR. Venkatarama Sasiri for The Hon. the Acting 

Advocate-General for respondent.
JuDGMEisiT.— T h e  re sp o n d e n t o b ta in e d  a d ecree  f o r  sa le  o f  

certain p r o p e r ty  in  a  m o r tg a g e  suit a g a in s t  th e  fa th e r  o f  the 
appellants.

Alter decree, the defendant died and the respondent applied 
for leave to execute the decree against the appellants by sale of

* Civil Miscellaneous Second Appeal ITo. 14 of 1007, presented a^ninst 
the decree of F. D. P. Oldfield, Isq  , District Judge of Tanjore, in Appeal 
Suit JNo. 383 of 1006, presented against the order of M. B . By. P.
Aiyasami Mudaliar, District Munsif of Tiruvadi (Execution Application 
N o, T io f  1906 in Executioji fetition ^No. ISiS of i905) (Original Suit 
2^0,203 of 1901),

m

tOL. X X X I] MADRAS SERIES. 125



BtfDEUDEEN the lands under section 231, Civil Procedure Code The
appellants opposed the application on the grnuod that the land 

Abdul ordered to be sold was ‘ Waqf ’ property of wMoh they were in
B a h i b . possession not as representatives of their deceased father but as

hereditary trustees of the property.
The District Munsif held that he could not go into the quea- 

tioL under section 344, Civil Procedure Code. On appeal the 
District Judge also held that section 244 did not apply, and if it 
did be dismissed the appellant’s appeal.

The second appeal is brought from this decision. It is con
tended before us that no appeal or second appeal lies, as the 
appellant’s only remedy is by proceeding und3r section 278 to 
283, Civil Procedure Code, and section 244 does not apply.

W e think this contention is light. The appellant’s objection 
is taken as trustees and in a different capacity to their position as 
representatives of their father, and in that capiioity tbey are not 
•within section 244.

This is the result of tke decision in Mur% eya v. Bay at Saheb{X) 
■where it is stated that Ranade, J , laid down the proper procedure 
as f o l l o w s W h e r e  he asserts that he holds the property in trust

f f o r ..........................some third person or body of persons, or a
religious charity or institution, the claim must be investigated 
under the provisions of sections 278 to 283, and the order passed 
therein cannot be challenged by an appeal, but must form the 
subject of a separate suit.”

See also Bamamthmi Chettiar v. Levmi Maraka j/a>*(2) and 
Kumaretla Seniagaran v. Sabapathy Ghe(Uari^),

In this case there is no ground for h.olding that tke decree is 
ultra mres. No question of public policy arises, for a decree for 
the sale of ‘ Waqf ’ property may, in certain circumstances, be 
perfectly valid. The cases cited from Lakshmanawami JSaidn v. 
Jtcmgammai )̂ and Raja of Vkianngram v. Dantivada CheUiah[^) 
therefore do not apply.

W e dismiss the appeal with costs.
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