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P E I Y Y  C O U N C I L .

AHM AD HOSSEIN KHAN ( D e p e n d a n t )  ®. NIHAL-U D-DIN 
KH AN (PtAXfTTIF]?).

[Oil appeal from the Oourt of the Commissioner of the Fuizabaa 
Division of Oudh.]

JBes judicata—Suit fo r  Maintenance—Limitation, Act (X V  of 1877,)
Sch. §, Art, 132.

An allowance for the maintenance of a younger member of a family, 
was charged upon the inheritance to which the eldest male member alone 
sucoeeded. In a suit fov such an allowance brought by a younger brother 
cgHU'tft the elder, who had succeeded their deceased father in the pos« 
session of the estate, held that an order made dismissing a claim for 
maintenance preferred by suoh younger brother against their father in 
his life-time, founded on an ekrarnama, did not afford a defence under 
s. 3 of the Code of Civil Procedure.

Held, also, that the brothers having made an agreement, fixing the 
allowance for maintenance at a certain sum, the younger brother agreeing 
to receive a less sum for a defined period, he conld only obtain a decree 
for the allowance so reduced.

An objeotion taken on thia appeal, that this suit should have been 
brought on that agreement, held taken too late ; the defendant having 
been made aware of tbe agreement at the hearing, and not having - objected 
on this ground in the first Appellate Court. A suit for arrears o f suoh 
maintenance, within twelve years, is within time under Aot X V  of 1877.

*
A p p e a l  from a deoree (30th January 1879) of tho Commis­

sioner of the Faizabad division, confirming a decree (1st June 
1878) of the Deputy Commissioner of the Lucknow district..

The question raised on this appeal related to a charge for 
maintenance on the village Khalispur in the Lucknow district, 
and others in Perfcabghar in Oudh, which were granted manfi, 
in the time of the Na wftbi, to one of the ancestors of the late 
Mahomed Hossein, the father o f the parties‘ to this, suit, who 
were brothers by different mothers.

These maafi. estates had been charged^ at the time of the grant, 
with the payment of sums for the maintenance of the younger 
members of the family in the hands j>f the maafiJav.

*  Presents .Loss Blackbdhit, S i b  B. P e a c o c k , S i b  31. P. C o l l i e r , 

Sih E .  C o u g h , aud  Sin A, H o b h o u s e .

P. C.*
1838 

March 18.
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1883 Mahomed Hossein in 1861 received from the British G-overn- 
Ahmad ment a sanad confirming tlie rent-free holdings, as they had
HKbSw H existed under the Mahomedans; and, lie being in bad health,

V. lis  mother Fatima Bibi acted as manager of the estates
Niual-ud- „ .
d i n  k h a n , for him.

Oa the 10th July 1862, a claim for Us. 1,128 brought by 
Nih&l-ud-din against hia father for a monthly allowance due on 
an ekrarnama purporting to be signed by Fatima Bibi, was dis­
missed by an Assistant Commissionor in the Lucknow district.

Upon the death of Mahomed Hossein in 1863, JTibal-ud-din 
disputed his elder brother’s right to the inheritance, and in 
proceedings, taken both before and after the passing o f Aot I  
of 1869, unsuccessfully claimed to exclude his'brother. “

On the 5th March 1878, he brought this suit for a declaration 
of his right to maintenance, claiming arrears for eleven years 
and eight months, at Bs. 140 per mensem. At the hearing ia 
the Court of first instance an agreement, dated 11th December 
1869, was produced, whereby Nibal-ud-din, giving up his claim 
to the estates, accepted an allowance of Ka. 75 per mensem for 
one year, with Bs. 100 per mensem for the next six years, and 
after that Bs. 140 per mensem.

The Court held that neither with reference to the Assistant 
Commissioner’s order of 1862, nor on the ground of limitation, 
was the snit barred; and that there was no doubt that the 
Government grant contemplated the maintenance of this rent- 
free holding, as ifc had existed under the Unwabi, subject to the 
charge for the benefit of the younger members of the family. 
The suit- was decreed in favor o f tlie plaintiff, and an appeal 
was dismissed by the Commissioner, who, as the Court exer­
cising the final appellate jurisdiction, gave to the. defendant, on 
his application, a certificate for appeal to Her Majesty in Council 
under Chapter X LV  of the Code of Civil Procedure, Aet X  
of 1877.

On this appeal,—

Mr. J. H, W. Arathoon appeared for the appellant.
Mr. C. W, Arathoon for therrespondent.

For the appellant it was argued that tljis claim, regarded aa
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the maafl estate after 1858, and again after 1869, had beeu XhmXd

concluded by tlia proceedings in 1862. Again, the production
o f  the agreement o f 1869 showed that the alleged charge on »■

„  , .  N i h a l - t jd -
tue maah estates waa not the ground on winch the respondent b i h  K h a w .

relied. I f  maintainable at all, this claim could only be based ou
that agreement.

For the respondent it was argued that the judgments o f the 
lower Courts were correct. A n y  objection to the suit not having 
been framed upon the agreement o f  1869 should have been 
taken in the lower Court. But it was not a tenable ob jection ; 
the undertaking to pay the allowance confirming the right o f 
the plaintiff rested on the original charge on the estate.

Their Lordships’ judgm ent was delivered by

S ir  Ii. C o u c h .— This is a suit between two brothers, the eons 
o f  Mahomed Hossein Ivltaii, who died in November 1863. The 
plaintiff in the suit, the respondent before their Lordships, -was 
the second son o f Mahomed Hossein Khan, and the defendant, 
the appellant, was the elder son. It  appears that upon the death 
o f  their father there was considerable litigation between the brothers 
with regard to the right to the estate o f  the father. Xba.t litiga­
tion began in 1863, and tlie result o f  it was that th 
the'appellant, was declared to be entitled to th y  
that the respondent brought a suit against his t h
he claimed to recover Es. 19,600 for arrears o f  i. x
11 years and, 8 months, viz., from the 1st July * J3
eud "of February 1878, at Rs. 140 a month, v  >u
o f his right to maintenance in perpetuity, and to s>liav'e ifc ju  di­
cially declared that tho maintenance was. a debt due from tl’v^ 
estate o f Khalispur, situated in the Lucknow district,, as also from 
M amni aud M otka, being- the estates which the defendant had 
recovered by  means o f  the litigation. H e appears to have fixed 
tho 1st Ju ly  1866 fo r  the beginning o rth is  claim for mainte^ 
nance, and claimed ari’ea'rs from' that date, as being the day on 
;which he was himself dispossessed o f  tho estate and the defendant 
g o t possession o f it. His case was that" he was legally, entitled 
to maintenance at the rate o f  Rs. 140 a month from the estate 
o f Ixis deceased father; and in his plaint he founded his claim

30

o f doubtful validity in  regard to tlie altered cironmstances of 1883
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1883 upon, an order o f  tho D eputy Commissioner o f  Lucknow hi it 
“ 7 ^ 7 "  suit between tha father and Mussamut Bibi Rttim a his grand-

EossjaiN mot]ier and the present defendant, who was tho plaiutilf in that 
K h a n  1 , „  , , .

v, suit, Ho also said that ho was dispossessed ot this property nndor
di?Khan" au order dated 29th«Time 1.805, which was uphold by Hot’ Majoafcy 

in Council. Tlio defendant, by liis written statement, sot up 
■various answers to tho claim. Tho material defences wore that 
the plaintiff was not entitled to. any maintenance as the son o f  
Mahomed Hossein ; that tlie claim was barred by limitation, as 
the plaintiff himself said that ho hud not received maintenance 
since September 180 !); aud that tlio defendant was not bound by  
tlio document whioh was filed by Bibi Fatima, being a document 
alluded to in the plaint, nor by any document filed b y  Mahomtid 
Hossein; and, lastly, in the 1 1th paragraph o f  his written state­
ment, he alleged that the claim was barred by tho fact o f  its 
being- resjudicata. Issues wero settled which raised what are 
the substantial questions betweeu tho parties, and they wore : (1 ) , 
is the suit barred by regjailkaia  j (2), ia the suit barred by  limi­
tation ; and, (3) and whioh may be taken together, was tho 
plaintiff entitled to the maintenance, aud if  so at what rate, and 
from whom ? Both tha lower Courts have made decrees in 

'e  plaiutiff, and the defendant has appealed to Her 
‘ uneil from tho deoree o f the Commissioner which 

'■jo o f  the first Court. 
j  to tbe first question, whether the suit was barred

b ita, the docum ent which is relied upon by  tho
de; ipoars to be an order made iu a suit brought by  the
plt( J  i> ,. iusfc Mahomed Hossein the father, in which ho claimed 
to.be entitled to a monthly allowance for maintenance founded on 
some ekrarnama, which would appear to lutve been executed by 
the grandmother, who had tho management o f the property in con ­
sequence o f  Mahomed liosseiu being incapable o f  taking care 
o f his affairs. That is clearly not an order which wy^ld be res  
judicata in the presenttsuit. I t  was if»t an .adjudication between 
these parties but between tlie plaintiff and his father, and it 
was altogether upon, a different sort o f  claim. Til ore is no 
ground for saying that the lower Courts were w rong in deciding 
against the defendant upon that issue.



Another question was raised which perhaps it imay be well 
for their Lordships to notice. It was said that, there being1 an 
agreement, which will be presently menfcioued, and which was 
put in as evidence on behalf o f the plaintiff, a suit should have 
been brought upon that and not in the present form. I f  there 
had been ground for this objection, it might and should have 
been taken when the defendant appealed to the Commissioner. 
It  was said that he could not know of the objection when the 
written statement was filed, because the agreement was produced 
for the first time at the hearing o f the cause when evideuce was 
given, and it had not been filed ; but after the hearing, aud after 
•tiiewproduotion of the agreement, the defendant knew perfectly 
well that it was being used against him, and when he made his 
appeal to the Commissioner he could have taken this objeotion. 
I f  there is any ground for the objeotion it cannot be taken in the 
present stage of the proceedings.

The next question, in the order in which the issues were framed, 
is the law of limitation; but perhaps it will be better first to 
consider the other, which is the main question in the case, and 
whioh arises upon the third and fourth issues, namely, whether 
the plaintiff is entitled to'receive the maintenance.

The lower Courts have come to this conclusion upon that 
question: As to his being entitled to receive the maintenance. 
The Officiating Deputy Commissioner says: “  Moreover it appear^ 
to me that the defendant, as maafidar, merely takes that estateX 
trust, subject to the rent-charges, and that he is bound to pr' 
stipends with which the estate is oharged. Sanad or act, og^ 
ment does nob absolve him from this charge. As rega. 
tiff’s right to the allowance claimed, there is, in my (■ 
doubt; the documentary evidenoe referred to and 
establishes this fact, that the cadets o f the family y 
certain specified allowances payable to theni from / 
the. eidest male member^managing the estate.1” The 
Bays: “  Regarding the payment of the allowance, / 
e v id e n c e  on the file o f  the lower Court ampl> 
clearly establishes that the cadets *of tiie facnil/ 
certain allowances payable to them from tj, 
eldest uncle in possession.”  There is this fin<;
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1888

AEMAD
H osseiw

K h a n
v.

NrHAL-TTD- 
dih Khan.

Courts to the effect that the allowance for maintenance was 
charged upon tbe estate; and there is evidence in the ease upon 
which they might well come to that conclusion.

It appears that in December 1869 the parties came to an 
agreement. Tlie defendant’s part of agreement states “ that 
Mahomed NihaUud-diu Khan” -—that is the plaintiff— <c lias 
■waived his claim to succession o f the estate, aud, having 
filed a registered deed of compromise (razinama) in Court, 
lia.s caused the snit to be withdrawn. That for liis personal 
expenses I have fixed an allowance o f Es. 75 per mensem 
for a term of one year, and then for the next six years 
Rs. 100 a month ; and as at present I am very much in d'-bt,’- 
owing to the law expenses incurred, so much so that many o f my 
maafi (revenue-free) villages are mortgaged and hypothecated and 
thB estate yields very little profits, I cannot afford at present to 
pay tbe old .allowance of Rs. 140 per mensem to Mahomed Ni- 
hiil-ud-din Khan. But after the expiration of the aforesaid term o f 
seven years I shall continue to disburse the old pay o f Bs. 140 a 
month in perpetuity. I f  at any time I may offer any objection or 
hesitate in paying up each of tbe three descriptions o f  monthly 
allowances, Mahomed Nilial-ud-din Khan will be at liberty to rea** 
lise the sauie by a suit in Court. I f  for my own necessity I  may 
mortgage or hypothecate the maafi villages, so that the property 
yd ft inny be insufficient to meet the monthly allowance fixed, I will 

v̂ at case pay the said allowance out of the estate Khalispur 
a." And' there is a corresponding agreement, o f the same 

he plaintiff, which recognises this agreement. This do- 
a put in by tlie plaintiff, and formed a very important 

evidence in support of his case. Besides that, there 
of some previous proceedings with reference to this- 

allowances for maintenance, in which there was a> 
Uxtra Assistant Commissioner of Lucknow,. made 

of the Deputy Commissioner, stating that, in the 
■ctra Assistant Commissioner, it was proved that 
med received the allowances shown opposite to 
>re is mentioned the name of “  Nihal-ud-diu 
vliioh would seem tobe the allowance that was 
Their Lordships think that" the lower Courts*
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with this evidenoe before them, were quite justified ia finding that 
the plaintiff was entitled to an allowance for his maintenance as a ’ 
charge upon the property which had come from thd father, Maho­
med Hossein Khan. I f  that is the case, the plea o f the law of 
limitatiou is answered, because it is shown that the maintenance 
was a charge upou the property, and 13 years is the term which is 
applicable to the suit. The plaintiff only seeks to recover arrears 
from the 1st of July 1866, whioh is wifchiu the 12 years. There­
fore the issue raised as to the law of limitation was properly found 
against th.e defendant.

But there remains this question: Although it would appear 
that at one time Rs. 140 had been paid monthly for the mainte- 
iftnica, when the parties came to the agreement which has been read 
in consequence apparently of the state o f the property, tbe plain­
tiff was willing to receive less than the Rs. 140 for a part of the 
time. It was then arranged that Rs. 75 should be paid from the 
date o f that agreement for the year 1870; that Rs. 100 should be 
paid up to the 14th December 1876, and after that time that; tlie 
Rs. 140 should be paid. Now the plaintiff’s case was mainly 
supported by thia agreement, Exhibit A  : it was put forward at 
tbe outset of the case as his evidence by the pleader who appeared 
for him ; aud it does seem right that he ought nob to be allowed 
to recover more than he agreed by that document to receive. I f  
he had had to sue upon the agreement he could only have reco­
vered that. He has sued iu a different way; but their Lordships 
are of opiuion that this ia all that he ought* to recover in the 
present suit,

The consequence will be that their Lordships will humbly advise 
Her Majesty that the decree which has been made in the plaintiff’s 
favour by the lower Courts should be altered by giving to the 

.plaintiff the arrears, calculated in the manner provided for in the 
agreement, with interest upon those arrears from the date of the 
decree afc the same rate as has been given by the lower Courts 
upon the sum which tlley awarded. *The decrees of tbe lower 
C o u r t s  as to the costs will stand, and with 'regard' to tbe coats 
of this appeal, tbe respondent has really substantially sueoeeded 
in it. The objectious of laŵ  which were taken by the appellant)

18S8

A h m a d
H o s s e ih
Khajj

it.
N i h a l - ttd-  
din Eeah,
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1888 and without •nrliioli lie would have had no right'of appeal, have
i mun entirely failed, and their Lordships therefore think that the appel- 

ĥ sskm jauj. ou„ijt to pay the costs of the appeal.
v. Deoree me

bin Khan. Solicitor for the appellant: Mr. T. L, Wilson.
Solicitor for the respondent: Mr. Horace Earle.

TAEOKESSUE E O T (P ia in tict) v, SOSHI SHIKHURESSTTR BOY
(Dependant).

SOSHI SHIKHUEESSUR ROY (D e f e n d a n t )  ®. TAROKESSTLK, ROY
(P lA IN T IF F ).

P. C.* £On appeal from the High Court at Fort William in Bengal.] 
1683 »*i -i

February 29, Hindu law—Will, Construction of—Gift ineffectual so fa r  as it departs from  
Marclii and iaw 0f  inheritance— Gift over of accrued share.

A  gift by will, attempting to exolu.de tlio legal oourae o f inheritance, ia 
only effectual, ia favor of such person as can taka, to tho extent to which 
the will ia consistent with, the Hindu law. And it is a distinct departure 
from that law to restrict the order of succession to males excluding 
females.

A  testator gave by his will to three sons of his brotlier certain estates 
11 for payment of the expenses of their pious acts.” He also directed as 
follows: ‘ ‘ The said three nephews slialt hold possession of tlio above in 
equal shares, and shall pay tlie Government revenue of the samo into the 
Collectorate. Tliey shall have no right to alienate the same by gift or sale, 
but they, their sons, grandsons, and their descendants in the male lino shall 
enjoy the same, and shall perform acts of piety as they respectively shall 
thinfe fit for the spiritual welfare o f our ancestors. I f  any die without 
leaving a male child, which Q-od forbid, than his share shall devolve on the 
surviving nephews, and their male descendants, aud not ou their other 
heirs.”

In a suit between tho survivor o f the three nephews aud tine testator’s 
heir, held, that the attempt to alter the legal course o f inheritance failed, 
and that the estate taken under the above clause was only for life.

The gift over of a life estate was competent; it being to persons alive, 
and capable o f taking on the death of the testator, and to take offeob on 

- the death 6f a person or persons then, alive.
O n th e  d ea th  o f  one b ro tfcer  h is  sh a re  w e n t  to, th e  t w o  o t h e r  b r o t h e r s ,  

and  o n  th e  d ea th  o f  one o f  th e  la tte r  h is  a u g m e n te d  sh a re , m a d e  u p  o f  his 
or ig in a l and  aoarued share , w e n t  t o  th e  B U rvivor.

* Present i L o e d  B ia o k b u b n ,  Sffc B. P e a o o c k ,  Sib R. P . C o l l i e e ,  and 
Sib  A. H o b e c o u s e .


