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The petition eame on for final hearing before (Sir 8. Subrah-  Rawmw
mapia Ayyar, Officiating Chief Justice, and Miller,J.) when the AIf)f“‘
Cowrt delivered the following Sankara

Junement, — Following the decision of the Full Bench, we Atvan.
dismiss the revision petition with costs.

APPELLATE CIVIL.
Befure Br. Justice Wallis and My, Justice Sankaran Nawr, 1_}190‘75
) ecemner
MUNISAMI MUDALIAR (PrLaiNTirr), APPELLANT, 11, 18,

.

SUBBARAYAR anp orusrs (Derexpants), ReseonDENTS,*
Trust det. Aet VI of 1882, 3. 84~ Benami sale to defrand creditors~-Where
o ereditor defravded, vendee holds property for the benefit of vendor,

Where a bevami sale is effected to defrand ereditors but no creditor is
actually defrauded thereby, the tranzferee, under section 8% of the Trust
Act, holds the property for the beuefit of the transferor. A suit for the

specific performance of a contract to sell made by the transferes can be
sucecessfully resisted by the transferor.

Section 84 of the Trast Act embodies the principles recognized by
English Courts at the time the Act was passed ; and the fact that English
Qourts subsequently doubted the soundness of these prineiples will dot
justify the Courts in India in departing from the rule of law laid down
by the section. Judgemeunt of Bensen, J., in Yaramaii Krishneyya v.
Chundru Papayya, (LL.R., 20 Mai., 326), not followed

Lidlingappa v. Hirasa, (IL.R., 31 Bom., 405), distinguished.

Buir by plaintiff for specific performance of a contraet to sell
executed by first defendant.
The first defendant and the deceased husbaud of third defend-
~ant were the sons of second defendant. In 1890, the second
defendant eoxecuted a deed of releage in favour of his sona,
whereby he relinquished all his rights in the family properties in
favour of hissons In 1901, the first defendant entercd into an
agreement with the plaintiff to sell some of the properties so
relinquished, and the sale not having heen completed, the plaintiﬁ'
now sued for speciffo performance of the agreément. |

—— :

#Appeal No. 72 of 1904, pressnted against the decree of M.R Ry. K.
Ramachandra Ayyar, Subordinate Judge of Negspatam, in Original Suit
No. 9 of 1902. '
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The second defendant econtended that the release was nominsl

M"‘;AL“R ond made with a view to induce the creditors to ncosps a coms

SuBRAR4.
YAR.

position ; that he was all long enjoying the lands and that the
first defendant had no interest in them. Oa the evidence the
Subordinate Judge found that the sale-deed was benauii as alleged
by second defendant. Healso found that first defendant wa
not ahsolute owner and that second defendant’s co-parcenary
rights were not effected. There was, however, no evidence of any
creditors having been defranded.

"The Subordinate Judge decreed that the flrst defendant should
sell the properties to plaintiffs, which sale was not to prejudice
the rights or second of third defendant.

The plaintiff appealed to the High Court.

The sixth and seventh grounds of appenl were as follows +—

¢ Agsuming that the finding of the lower Court as to the nature
of eshibit G is correct, still the second defendaut should not be
allowed to take advantage of his own wrong ard plead his own
fraud in defence.

The lower Court ougth to have held thaf, as thesecond defendant
effectually defrauded his eredisors by means of exhibit G, he should
not be allowed to set up his own fraud as a defence to this suit.”

< P.R,Sundara Ayyar and T. Narasimha Ayyanger for appellant,
T. V. Seshagiri Ayyar for third and fourth respondents,

Jupamenr (WaLiis, J.).~I agree with the ccnclusion arrived
abonthe evidence by the Subordinate Judge that the deed exhibit
@ exccuted by the second defendant in favour of his son the first
defendant and of his other son, the deceased hushand of the third
defendant, was a benami transaction entered into with a view to
defraud the creditors of the second defendant, but it does not
appear that any of the oreditors were in fact defrauded, and, under
these cirocumstances, the question before us is, whether a suit for
specifio performance of a contract by the fixst defendant to sell
the lands included in exhibit G to the plaintiff can be sucoessfully
resisted by the second defendant so far as regards his share in the
lands is concerned on the ground that exhibit G was a mere
benami transaction? 1E any ocreditor had heen defrauded, he
would, it is well settled, have been debarred from going behind
exhibit G, [ Rangammalv, Venkatochari(1)and Yaramati Erishuayya

(1) LL.R., 18 Mad,, 878,
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. Ghundry Papayya(l) |, but where the fraud has not been carried Muxzsiaux
lnto effect lie is not so debarred according to the decision of Lowd MUD“‘I“‘
Romilly, M. R, in Symes v. Hughes(2), nud of the Court of Appeal Suammnn
in Taylor v. Bowers 3). TFollowing these decisions, section 81 of
the Indian Trusts Act provides that where the owner of property
transfers it to another for au illegal purpise and such purpose is
not carried into execution the transferee must hold the property
for the benefit of the transferor. In my opinion this section
sufficiently declares the law and policy which ought to guide us
in India, and it is therefore, immaterial that subsequently to the
passing of the Act doubts have bee expressed by the Court of
Appealin Kearley v. Thomson(4) as to the soundness of the rule of
law embodied in the section. This rule was recognized by Subrah-
mania, Ayyar. J.,in Ringammalv. Venkatachari 5). The provisions
of section 84 of the Indian Trusts Act are not referred to in the
judgment of Benson, J, in Yaramati Krishweysa v. Chundru
Papuyya(l), and in so far as that judgment lays down a stricter
rulethan is embodied in the section I am unable to agree with
it. That case, it should further be observed, was disposed of by
Subrahmania Ayyar, J, the other Judge, on other grounds, The
Indian decisions on thisquestion have been reviewed in great detail
in Jadu Nath Poddar v. Rup Lal [ oddar(6), and it is unnecessary
to go over them again. The recent case of Lidligapsa v. Hirasa (7),
relied on for the appellant, does not come within the rule, as
there the illegal purpose had been carried into execution and at
decree-holder, it was found had been cheated out of his jush
rights. The question argued and decided in that case was
whether in such case the rule which debars a plaintiff from
obtaining relief on the ground of his own fraud equally debars
a defendant from pleading it in answer to a suif against him.
The answer which was in the affirmative does not effect the present
question, and itis to be cbserved that the learned Chief Justice
who delivered the judgment of the Court was one of the Judges
who decided Goberdhan Singh v. Ritu Roy(8), in which the dis-
tinotion between casés in which the fraud has or has not been

(1) L L. R., 20 Mad., 326 2) L R., 9Eq., 476
(3) 1Q.B.D., 291. . (4) 24 Q.B.D., 742
(6) LL.R.18 Mad., 378. (6) I.L.R., 33 Cale., 976,

(7) LL.R., 31 Bom., 405. (8) LL.R., 28 Cale., 962



100 PHE INDIAN LAW REPORYS,  [VOL. XXXI.

Vungsays ¢arried into effect was recognized, For these reasons I am of

Muparrar opinion that the appeal must be dismissed with oosts.
e
Suppspavar,  SanKanan Nam, J. —I[ agree.

APPELLATE CIVIL.

Before Mr, Justice Walits and My, Justice Sankaran Nair.

1907, VEDAMMAL (DereNp.~T), APPELLANY,
Deeember 3,
3, 12. .
- VEDANAYAGA MUDALIAR (PraiNies),
ResroNpeNT*

Hindu Taw=—Mother party to murder of her son cannot succeed as hair fo
such sun— Unchastity of mothor of no bar to her sueceeding as keir to her
son~ degradation dees not involve loss of proprictavy rights.

A mother who has been a party to the murder of her son, cannot succead
by inheritance tu the property of such som,

Under the Mitakshara Law, fermale heirs other than the widow are not
preciuded from inheriting by reason of unehostity.

Kojiyadu v. Lakshomi, (L L. R., 6 Mad,, 149), followed
» Degradation, without cxelusion from caste does not involve loss of proe
prietary rights ; neither han aggravated unchastity that effect.

Per Warwis, J.--Tho anchastity of the widow is expressly laid down as
a ground of exclugion in numerous texis, but there is no such authority in
favour of excluding other females.

Degradation does not affect proprietary right of the degraded person
since the passing of Aet XXI of 1850,

Per SanvzaraN Naip, J . —~The mother's claim to succession resls on con.
sangninity and not on religious merit, and incapacity to inherit due to ina-
bility to penfor:a sacrifices cannot therefore be presumed.

Texts of Hindu Law considered.

Suzr for a perpetual injunction to restrain the defendant from
interfering with the plaintiti’s possession and enjoyment of the
plaint properties,

The last full-owner of the properties was the late Sankara-
murthi Mudaliar. The defendant was his mother and the pla,m-
tiff was his father’s sisters’ scn.

~* Appeal No, 208 of 1805, presented against the teviéed decree of
. M.E.Ry.T. V. Anantan Nayar, Subordinate Jodge of Tinnevelly, dated
the 21st Beptember 1908, in Original Suit No. 28 of 1904.



