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The same view has been taken in Hafizuddin Ghowdhry v. 
Abckol Aziz(l), which was followed in Balkisliamhiwa Bakas y .  
W agarsing{2). The case Manijal Khan Y. 8aUm-uli%h Kha^{<)), 
appears to haVG heGU decided ou the same principle ■

Following therefore the above decisions we hold that the 
iipplication by the widow is in accordance with law.

W e accordingly set aside the order of the District Judge, 
direct him to restore the appeal to his file and dispose of it in 
accordance with law. The appellant is entitled to the costs of this 
appeal.
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PIEUMALLA- n a y c t d u

EMPEROR.*

GrifhlmU Frocedure Code, A c t  V  of LS98, ss. 195, S3T -^No senience o f  

competent Court to be reversed fu r  want o f sanction under s. lt)5.

The words ”subject to the pi’ovisions kereinbefore contained ’ iu 
section 537 of the Code of Criminal Procedure must not be construed in 
such a B"ay as to luillii'y the proYisions ot clanso {h) of the some section 
that no aeutcnce of a Court of corapetent jurisdiction Hhall be reversed on
appeal ‘ for want of any sanction required by section 195,'

Want of sanction under seetion 195 is no ground on appeal for sotting 
aside a convioliun after trial for anj offence jnentioned in the section.

T he  accused a Station-house officer was committed to the 
Sessions of Kurnool on charge of offences under sections 342, 195, 
221 and 216 of the Indian Penal Code. So  sanction was given 
under section 195 of the Code of Criminal Procedure in respect of 
the offences under sections 195 and 211. The objeotion was not 
taken at the preliminary trial. It was taken before the Sessions
Court and oyerruled and the acoiieed was convicted,

1) I. L B., 30 dale., 755 (2) I .X . Ii„ 20 i3om„ 76. (3j I. L l i ,  16 AIL, 26.
*Griniinal Appeal No, 481 of 1907, presented iigainst the conviction and 

sentencfj of M, Ghose, Esq., Sessions Jndge of Ouddapah. Division, in Case 
Ho. 20 of the Oalendar for 1907.
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Accused appealed to the High Court. Poeumaila

K  Eammhandra Aiyyar for The Hon. Mr. L. A. Gomuia- 
fagam A yya r  for appellant. E m peeoe.

The Piiblio Prostciitor in support of the conYiction.
J u d g m e n t .— It is argued for the appellant that the convlctioa 

for offences punishable under sections 195 and 2 1 1  of the Indian 
Penal Code is illegal because the sanction required by section 195 
of the Code of Criminal I'roDedure was not obtained, lu support 
of this argument the case of Raj Chunder Mojumdar v. Qonr 
Ghunder Mcjtmidar (1  is relied upon ; but that case has been 
expressly dissented from by a Bench of this Court in the casa of 
Ismal Moivther v. Shunmugaveiil Nandan{2) where it was held that the 
special provision in section 537 (b) of the Code of Oriminal Proce
dure cannot be nullified by the general provision in section 105 of 
the Code of Criminal Procedure. W e agree with this vievr. The 
words “  subject to the provisions hereinbefore contained which 
occur at the beginning of section 537 cannot be construed in such 
a way as to nullify the express provision of the latter part of the 
section, which in clause (b) enacts that no sentence passed by a 
Court of competent jurisdiction shall be reversed on appeal “  foi 
want of any sanction required by section 195.”  Ihere are other 
sections besides section 196, such as sections 132, 196 and 197 of 
the Code of Criminal Procedure, which require sanction to be 
obtained in certain eases, and these sections are not affected by 
section 5'S7{b). Eull effect, therefore, can be given to the opening 
words of the section without construing them as referring to section 
195. Moreover, on principle, it is difficult to see why the want o f 
sanction under section 195 should beheld to be a good ground for 
setting aside a conviction after trial Before trial, no doubt, a man 
is presumed to be innocent, and it is r^.asoaable to pr tect him 
from prosecution for the offences spei îfied in section 195 unless and 
until a competent authority is of opinion that there is euffioient 
ground for an enquiry and sanctions the prosecution. But it is 
different when the result of the trial has shown that the guilt of th  ̂
accused is no longer a matter of doubt, but has been prpved in a 
formal trial. W e therefore overrule the preiirainary objeGliun,
On the merits we agree with the Sessions Judge. There is a large

(1) I. L, K , 22 Calc., 176. {2} I-L. R.. 20 Jijudv*



82 TI-!E lEDIAN LAW BEP0ET8. [VOL. S 5X L

£MrEBOE,

3?ERiaMA.Li>i body of direct evidence tbat Subbadu, and not Santivadu, was 
B a y v d v  the thief who was arrested in the house of the first prosecution. 

witness. The defence is that all this evidence was concocted 
the instance of the Police Inspector owing to his enmity towards 
the acGQsed. "We are, howoYer, unable to say that the eYider.ce 
shows that there was any such enmity on the part of the Inspeo- 
tor as to render it likely that he would bring a false charge of 
this kind against the accused, or that he did, in fact concoct the 
ease.

We dismiss the appeal.

160?
October

23

APPELLATE CKIMINAL.

Before Mr. Justice WaUis.

A R U M U G - A  G O V I N D A N  AND o t h e r s  (O o u n x is r  F m r i o N E R s ) ,

rETITlONKTRS,

VENKATASUBBIBK AHPAiN0Tf;[Fat (P e t i t io is e e s ) ,  Eubpowdbm t

Cf̂ 'itninal .Procedni'e Code, A d  V o f  1898, sccMon 14S-~-Maguiraie ]iold» 
ing inquiry unde*' section 2M cannot dircct Suhordinate Magistrate 
to talce evidenee—order based on such evidence to id  us made without 

jnrisdiGtion,

A Magistrate kolding nn inqmry as to possession under section 146' 
clause 4 of the Code of Criminal i-'rocediire, is bound to take the evidenoo 
iiimaalf and cannot delegate to a Buboi’diuate Magistrate iho dutj of 
recording sucli evidence.

An order of sucIl Magistrate based solely and subs tan tially on 
evidence recorded by a Subordinate Magistrate is not an order based on 
legal ©TidcncQ and is void as made without Imrisdicfcion,

In rsBaikant Kumar, (9 0. L. E j 134), referred to,
K^lha K q6v M'wnesioar Tezmri, (LL.Xl., S4 Gal., 84 referred to,

T he respondentB (petitioners) presented a petition to fhe Sub- 
Magistrate of Perunlurai alleging that the oourter-petitibntrs 
were causing disturbances in respect of certain land in their 
posseBsion and that as there was a likelihood of a breach of psaoe,

’̂ Criminal lievision Case Ko, 230 of ICO? presented under clause 15 
o£ the Letters Patent, praying the High Court to reyise the order of 
Deputy Magistrate of Erode division in Miscellaneous Oftse No. 8 of 
190 i—nde. Orijniiial Beyisidn Case No. 367 of 1007#


