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APPELLATE CIVIL.
Before Mr. Justice Miller and Mr. Jusiice unro.

CHALAVADI KOTIAH axp ornErs (COUNTER-PETITIONERS—~ 1901,

JUDGMENT-DEBTORS), APPELLANTS 1IN BOTH, November 21.
: Depember 13,

v,

POLOORI ALIMELAMMAH anp ANOTHER PETITIO NERS—
ArracHING-CREDITORS), RESPONDENTS IN BOTH.*

LZimitation det— et XV of 1877, sched. 1f, arts. 198, 179~No limitation
as long as proceedings imitiated by decvee-holder are wending—Fresh
application barred if presented more than three years afier remocal of bave

Where a bar to execution proceedings is removed by the order of a
lower Court, the fact that an appeal is preferred againgt such order will not
when execution is not atayed in consequence of such appeal, prevent limita.
tion from running against the execution creditor until the disposal of the
appeal. A fresh application for execution presented more tha three years
after the date of the order of the lower Court will be barred by limitation.

The dismissal of an execution-petition without notice to the parties and
without removing the dttachment made thereunder, is & mere direction to
the officers of Court to remove the application from the pending list, The
execulion proceedings arve not closed thereby and must be considered _pend.-
ing. The decree-holder’s right to apply for their continuance acerues‘
from day to day and will not be barred till three years have elapsed after
such proceedings cease to be pendmg

When an execution application is dismissed as at‘oresmd a snbseq uent
application, in so far as it asks for the sale of properties already attached
under the former application is one for continusnce of proceedings and: not
a fresh application for execution.

Kedarnathk Dutt v. Horra Chand Dutt, (I, L. R., 8 Cale., 420), followede

Exnrcurion petition.

The facts are briefly these:

One P. Rajam Setti obtained a decree in Civil Suit No. 94 of
1896 in the High Court against one C. Kondiah, and another
decree, in Civil Suit No. 180 of 1906, agaiust one K. Papiah. Those

decrees were transferred to Nellore for execution, 'In original
Suit No. 260 of 1893, O Kondish and K. Papiah were joing

* Civil Miscellaneous Second Appeal Nos. 16 and 17 of 1907, pxesented
against the appellate orders of M. R, Ry, T. M. Rangaohanar, Distriot
Judge of Guntur, in Appeal Suit Nos, 86 and 37 -of 1906, respecblvely,
Presented against the orders of M.R.Ry, D. Venkoba Row, Dmtnct Munsif
of Ongole, in Execution Petition Nos,' 609 and 610 of 1906 (Original Suit
No. 260 of 1898).
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Cmsravap: decree-holders. In execution of the decrees in Civil Suit Nor 94

Korxam

of 1896, and Civil 8uit No. 130 of 1906, P. Rajam Setti attached

Poroor: the interests of €. Kondiah and K. Papiah in Original Sp¥

ATIMEL-
AMMAH,

No. 260 of 1898, On the 3rd October 1899, P. Rajam Setti applied
(Petition No 1088 of 1899) to execute the decree in Original Suit,
No. 260 of 1893. Thereupon the judgment-debtors presented a

 petition stating that the decree had been satisfied even before it

wae attoched. That petition was dismissed on the 31st Octobar.
The judgment-dehtors appealed to the District Court and obtained
an order for stay of execution until the disposal of the appeal.
On raceipt of that order the Munsif passed the following order
on the execution application: * Execution ordered to be stayed.
Petition dismissed ”  The application showed that certain im-
moveable property had been attached. ,

The case was remanded by the Distriect Judge. The Munsif
now (25th January 1901) held that judgment-dsbtors’ contention
should prevail. Upon that Rajam Setti appsaled to the District
Court with the result that the order of the Munsif was reversed on
11th December 1901, There was an appeal to the High Court
which was dismissed on 29th October 1903, Rajam Betti, ba,ving,

died his executors have put in the present exeoution applicatiom
cn 10th July 1904,

The point for decision is whether the application is within
time.

" The Munsif held that the application was barred. His decision
was roversed by the Distriet Judge who allowed the applieation in,
its entirety.

The judgment-debtors appealed.

Dr. 8. Swaminadhan for appellant.

¥.. V. Srinivasa Ayyanger for respondent.

JupemENtT.—~On the 8rd October 1899 an application. was
made to, éxecute the decres in Onmnn,l Suit No. 260 of 1893 by,
attachment and sale of cortain immoveable property mentioned in.
the spplication. - An order was obtained on the 7th Oetober 1899,
The judgment-debtor objected that the deerse had . ‘been, satlsﬁed,
but that objection was disallowed on the 81st of October. The
]ndgmeﬁt—debtor appealed to the Distriet Jud gs, and Obtamed an
m:ﬁng tor stay of execution “pending thie hearing of - the appual,
ﬁp&m this. the Distriot Munsxf ‘on the 15th of Deeember 1899
passed the following order on the execution petition, . Executlog
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orddred to be stayed, petition dismissed. »  On the sanie day -as’ 8" Cirsnavapi

diary entry shows the immoveable property was attached, The'

Komas:

Mtrict Judge disposed of the appeal on the 20th July 1900, Por.i;onr

remanding the matter for further enquiry, and on the 25th of,

January 1901 the District Munsif decided that the decree had
heen satisfied before attachment. On the 11th December 1901

the Distriet Judge reversed this order, and, on the 29th of

October 1903, his decision was confirmed by the High Court.

The execution-petition now under consideration was presented
on the 10th of July 1505 ; it asks for a motice under section 248
of the Code of Civil Procedure for the attachment of certain
immoveable property ; for the issue of & proclamation of sale of
the property already attached ; for the attachment of moveabws
and for the arrest of the defendant.

The question for our deecision is whether th1s petition is
barred by limitation as held by the Distriet Munsif, or not so
barred as held by the District Judge in appeal from him,

There is no doubt that when on the 11th December 1901 the
District Judge reversed the District Munsif’s order declaring the

decree already satisfed, it was open to the decree-holder to

proceed with the execution, and the fact that an appeal was
preferred fo the High Court presented no obstacle, no order for
stay of execution having been obtained. It isimpcssible therefore
to ascede to the contention that limitation commences to run from
the date of the decree of the High Court, and the petition of the

10th July 1905 is clearly barred so far as it is a fresh application

for execution, that is to say, so far as it asks for the attaehmenb of
property not proceeded against in the proceedings indtituted by
the application of the 3rd of Ovtober 1899. In'so far as it asks
only for a proclamation of the sale of the property already
attached in pursuance of the petition of 1899, the case is different,
For the appellant, it is contended that, the order of the 15th
December 1899 dismissing the petition, closed the proceedings,
that the attachment closed with them, and the subsequent -applica«
tion is throughout a new petition for execution. If that be the
true position the reepondents must fail not merely on the . groudd
of limitation but also because they do ot .agk for. reattachment of
the property previously attached. But that 'is not the position.
'.l‘ha;re is nothing to show that the order of the. 15th December 1899
was passed after notice to either party. It is nob stated in thie

ALIMEL..
AMMAH.
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Omatavapt order that either party was heard, and the diary entry does Tot

Koram
142

indicate any hearing on the 15th December. It has been held

Poroost in Sasivarna Tevar v. Aruinandam Pitlai(1) that the Court has #5-

ArIMEL-

AMMAYL,

- whether article 178 ought to be applied to the oase.

legal authority to dismiss a petition for execution simply because
execution has been stayed, but if that is 8o, the order of dismissal
is not mecessarily ineffective to dispose of the proceedimgs. If
wrong, an appeal might be to set it right. But hsre the order
being made without notice and in the absence of both parties
canunot be regarded as an order between the parties af all. If
amounts to no more than a direction to the officers of the Court to
remove the proceedings from the pending list (compare the case
of Narayan v Sono(2). Indeed it appears not improbable that
this is the view taken of the matter by the District Munsif
himself, for the record contains no indieation of any order to
remove the attachment or for costs.

However that be, the order had not the effect of olosmg the
proceedings and they must be considered to have been still pending
when the application was made in 1905.

The question then arises whether, even in that view, it was not
necessary, in order to save limitation to present the application
within three years of the District Judge’s order, dated the 11th of
December 1901, A number of cases have been ocited at the bar
in which applications similar to that in question have been treated
as applications to revive or eontinue earlier proceedings, and, in
aome of those cases, article 178 of schedule II of the Iimitation
Act is reforred to as applicable to the matter, while in others mo
reference is made to any particular provision of the law. The
cases esfablish the position that, when execution has been stoppe&
by the interposition of some obstacle, the proceedings may be
“revived” or ‘‘continued,” by an application made within three
years of the removal of the obstruction, and though in some cases,
niotably in the decision of the Privy Counecil in Qamar- Ud-Din
Alumad . Jawahir Lai(3), the application is referred to as reviving
a pendmg execntion, it was not necessary in any of them to decide
It ie mot
olear what course the proceedings took in. Narayan v. Sono(2),
“whether exeoutmn was stayed pendmg the deelsmn of the ngh.

(l) x.L.R-. 217 Mad.. 261, 2) LL.R., 24 Bom., 345 at P 349
-(8) LL.R,, 27 All., 834,
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Cou't in Nagamma v. Naja Rangayya Appa Row (1) or whether Cmatavavi

the Court of First Appeal replaced the obstacle removed by the
Odurt of First Instance. It seems to have been assumed on both
gides that the obstacle was not removed until the date of the
decision of the High Court and the petition under the considera-
tion of the learned Judges was within three years from that date.
No doubt there iz remark in the Judgment to the effect that there
was no bar under article 178 because the application was not &
“fresh application for execution”; but it is not quite clear as the
report stands what is the precise import of that remark, for if the
application was a fresh application for execution it would przma
Jacie be governed by artiole 179.

There are however cases not cited before us from which we
may derive the rule that article 178 ought not to be applied,
when the Court is ssked to do something, which it is bound to do
[vide Kylasa Goundan v. Bamasami Agyan (2) and Vithal Janar-
dan v. Vithojirav Putlejirap (3)}, and that so long as proceedings
are pending, limitation will not begin to run against an a,pphea.n13
[vide Kedarnath Dutt v. Harra Chand Dutt (4)]. In Venkatappiah
v. Jagannadahrao (5) an application made in 1898 was held to be
made in proceedings initiated in 1886, and still undisposed of in

1898, and so not barred, and that case is also authority for the

rule that, if in an execution petition a decree-holder asks for sale as
well as attachment of the property of the Judgment-debtor, a
‘subsequent application for sale of the same property will not be
barred by article 178, though not made within three years of the
attachment. - The decision in Joobray Singh v. Buhooria Alumbasee

Koor (6), seems to proceed on the assumption that in that case &
geparate application for sale was necessary ;

; the question is not
disousssed.

It may be somewhat difficult to resoncile the view taken in
Kylasa Gundan v. Eamasami Agyan (2), with that taken in
Pachaippa Achari v. Pogjali Seenan (7), where it was held that an
application for exeoution not as such, in acsordance with law, will

suffice to save limitation if it contains an application for the issue

of a notice under section 248 of the Code of Civil Procedure.

(1) 8.A. No. 188 of 1892 (unreported).  (2) LL.R., 4 Mad., 173,
{8 LL.R., 6 Bom., 586. " (4) LL.R., 8 Cale., 420,

(6) 12 M.L.J., 24 (6) 7 C.L.R., 424.
(7) LL.R., 28 Mad., 6567.

Korisg
v,
Poroosx
ArniMEte
AMMAH,
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Cusnavaps The Qourt is by section. 248 directed to. igsue a notice, and by
#K»“:‘fm seotion 316 to order a certificate, and in- wmeither case is any
Poroorr application required by the Code. If then an application fofh
f;%ﬂg' notice is an application within the meaning of article 179, it is

not very easy to see why an. application for a certificate is not an
application within the meaning of artiole 178, :

Possibly we are on safer ground if we hold with Wilson, J
in Krdm nath Dutt v. Hurva Chand Dutt (1) that so loog a,_s
proceedings initiated by the decree-holder are pending, his right
to apply for their continuance acerues from day to day, ie., on
every day on which the Courl does ot sow motu continue them,
The right to apply will then not be barred till three years have
slapsed after the proceedings have ceased to be pending.

« - Whichever be the better view the result is the same and the
petition under our consideration is not barred in so far as it asks
for sale of the property attached under the petition of the 3rd
October 1899,

The decree of the Distriet Judge must be modified accor-
dihgly. - Execution must proceed only against the immoveable
property described in the. execution-petition of the 3rd October.
1899 (Bxecution Potition No, 1086 of 1899), The parties will

Pear their own costs throughout.’

(1) T.L.R., 8 Cale. 420.




