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APPELLATE CIVIL.

Before My, Justice VWallis and Mr. Justice Miller,

1907, RAMAYYAN awp oraees (PEmrioNERs ~~PLAINTITFB,
October 31, Nos 270 6), APPELLANTS.
November
6. o

KADIR 3ACHA SAHIR (Drrexpant), Reseonpnnr #

Trazsfer of Property Adet, det TV of 1889, 5. 89 Limitation Aet, Act X?’
of 1877, sehed, 11, art, 179~Ampl£ca/io;z wnder s. 89 of the Transfer of
Property Act is an application for cxecution and s. 235 of the Code of
Ciwal Procedure wpplies to it— Unverified application sub.stantm”y in
accordance with law sufileient to save limitation. '

An application for an order sbsolute under section 89 of the Transfer of

Property.Act, is an application for execution of the decree and is snbjeet to

the provisions of section 235 of the Code of Civil Procedure anid falls within

article 178 or 1790f schedule IT of the Limitation det. Suchan applicaiion,

when defective, cannot be treated as a mere step in aid of ozecution, neither
“ean it, when no notice is prayed foror msued be treated as an upphcnhon for
jssue of notice under section 2~LS ‘which, ns 'a stop in 1id of * executidn, wﬂl
-gave the bar of Limitation.

" When such.an application unverified but filed with the decree does not

fully eomply with the requirements of section 236 of the Code of (Mivil
Rrocedure, pod i 1s defective only in minor particulars which cun be easily

gathered from the decree Gled theremth i5 may be tr eated a8 substuntmlly
“an appliedtion for execution in acuord»nce with IfLW, sufﬁuon(, tosave hmlm
- tion undor artiele 179 ot schedule I1 of the leltntlon Act

Trr decreo in this ease was one for salé, dated 14th February
~1901, and provided four months for payment of the amount. “An
application, dated I12th August 1903, Sﬁylad anh’ oxecution
apphication, was put in by the decree-holder praying that the
decree should be made ahsolute. This application was not verifieds
and was not in the form preseribed by section 235, Code of QCivil
Procedure, It was rejected as the defects in form were not
rectified although returned for amendment. The presont execu-
tion application was put i in on 25th Qotober 1905, A plea of
11m1ta.t10n was taken in Dar of this exeontion petition.

* Civil quceliuneous Second Appes} No. & of 19')7, presented against
the order of Arthur F. Pinhey, Esq,, Distriet J udge of Madura, in- Appeal
Suit No. 24 of 1906, presentod against the order of M.R. Ry. V. Swaminatha

~ Ayysr, Subordinate Judge of Madurs (Waest), in Civil Mlscelianeous
“Petition No. 140 of 1905(Original Suit No. 2 of 1801).
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* The Munsif held that the application was not barred and :Bamarvaw

‘ordered execution.  The Distriet Judge reversed his judgment.
The petitioners appealed to the High Court.”
T. Rangachariar and S. Venkatacharicr for appellant.
The Hon. the Acting Advocate-General for respondent..
JuvguEnT.~—In this case the appeilants who are the holders of
 mortgage decres in order tosave limitation seek to rely on an
unverified petition put in: by theth under seetion 89 of the Trans-
for of Property Act praying that the decree should be made

absolute, which petition was returned fo them by the Court as

not being in accordance with the Civil Rules of Practice. It has
been contended on their behalf that even accepting the decision
of the majority of the Full Bench (by 'which we are bound) as to
the scope of section 89 in Meliciarjunadu Seiti v. Lingamurti
Pentutu(l) still an applieation fof an order absolute under section
89 is something different from -an application for execution of
the decree, and may be niade feparately,.and that when so made
separately, it amounts:to a step in aid of execution and that as no
special form is provided for:making such application the. present
petition is an application to take,n step in'aid of execution suffici-
ent to save limitation. - All that was nebually decided, it .is said
in Malliknrgunadn Setti v. Lingamurté’ Pantuds(1) was.that fn
application under section 89 relates to the exeeution of the decres
and is appealable nnder section 244 of the Civil Procedure Code.
We are unable fo:acoept thiy conténtion. . .In ‘our opinion the
effnot of the decision of the.majérity in thut, an application under
gection 89 is an applidation for execution of the decree: subject  to
the provisions of section 233:0f ' the Civil .Procedure .Code, and
falling a8 an application for execution under, article. 179 cf ‘the
Limitation Act when that article can ‘be applied  and under
article 178 when:if _canuot—as to which see: thé jndgment of
Bir Bhashysm Ayyangar, J., in . Bungish Qevndes .§ Co, .
Nanjappe Row(2).

“ Tt was next eontended that as the decree was more than a , year
‘old, the appheatlon must be regarded as an apphcatxou for notios
to the' ]udgment-débtdr, although xt does not spemﬁeal[y aél: i’or
notice,because the Court Woulif in'the ordma,ry eourse semd qotwe
There was in faot no appheatmn for notice and the Court did not

(1) LL.R, 25 Mad., 244, (9) .I.L.R‘., 2 'Msa,_d.’; 730;%::;
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Ramayvax send any, and the case does not, in our opinion, fall within the

o,
Kapiz
BacHA
Samis.

rule laid down in Pachaippa Achuri v. Poojali Seenan(l) and
followed in Nagireddi v. Venkatareddi(2).

Lastly; it was contended that, even as it stands, the present
petition, filed as it was with the decree, was an application for
execution in aocordance with the law sufficient to savea limitation,
Although it asks in terms for an order to make the decree
ahsolute, it is put in urder section 89 and must be construed as
asking for the only proper order under section 89 which, according
to the majority of the Full Bench, is an order for execution. The
petition does not state, as required by section 234 of the Civil
Prooedure Code, whether there had been an .appeal or any pre-
vious application for execution, but these defeots, it is said, are
not material as there had not in fact heen any such appeal or
application. All the other partioulars required by the section, it
is said, either appear in the petition or may he readily gathéred
from the decree filed therewith, and Rule 163 of the Civil Rules
of Practice does mnot add substantially to the requirements of
soction 234 of the Civil Procedure Code. Under these eircum.
stances it i8 contended that, in spite of the defective statement of
partioulars and the absence of the requisite verification, the
pétition is none the less substantially a petition for execution in
accordance with so law and sufficient to save limitation. The
defects are not, to use the language of Rama v. Varadsa(3),
caloulated to prejudice the judgment-debtor or mislead the Court
and we think, following the decisions of this Court in Ramanadan
Chetti v, Periatambi Shervai(4), Rama v. Varada(3) and Sumia
Pillai v. Chockalinga Chettiar(5), by which we are bound, that, in
spite of these defects, the application must be regarded as sub~
stantially in accordance with law. We accordingly allow the
appeal, set aside the order of the District Judge and restore that
of the Bubordinate Judge with oosts in this and the lower
Appellate Court.

() L L. R, 28 Mad, 567, (2) G M.B3A, No. b7 of 1905 (unreported)
(8) L L R., 16 Mad, 143,  (4) LL.R,, 6 Mad,, 260,
" (8) LL.R, 17 Mad., 76.



