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Transfer o f P rop erty  Aot, Act I V  o f  1889, s, 89-^ Lim Uation A c t, Aob K y  

o f 1877, sched> 11, art, I fO — A ’pplication tmder s. 89 of the T ra n sfer  o f  

Property A c t is an application for eiCBcMkm mid s. S3S o f  the C o ic  o f  

C iv il Frooedure ix'ppUes to it— TTmerified^ wpplicatinn substantially ' i'n 

accor<^ame m th law mffleient to save lim itation. ■ '

Aa applicft.tion for an order absolttte under section 89 o! tlie Transfer of 
Property -Act, is a-u applicatioa for execution o? the deci*ee and is subjecfc to 
the provisions o£ seefcioa 3i5 of tlie Code o.f Civil Procedure and fall's within 
article 178 or l79.o£ schedule I I  of the, Limitation Act. Such an application, 
when defective, cannot be treated as a mere step in aid of esecutionj neither 
can it, when no notice is prayed for oj* issued,,be treated as an application for 
ifesue o? notice undei section 24S, which, as a stop in aid oE eKecution, will 
save the bar o£ Limitation,

V When such.an application ttm^erified bat filed with the decree does not 
fully comply with the requirements of 'seciion 335 of the Code of Oivil 
Procedure, and is defective only in minor particulars which can, be eaajlj 
gathered from the decree Sled therewith, it may be treated as substiatially 
an applicfifion. for execntion in accordance with kw , fiufficient to save limitfi* 
tion imdor article 179 oir schedule I l  of the iJimiWiion Act.

T h e  decree in. this oase was qm for’ sal6, dated Mth Fefeuary 
-1901, and provided foiir months foi* |mymenfc of the aTaoQUt. X n  

application, dated 12th AtigUi t̂ 1903; styled ati' exeoiifcion 
appHcation, was put in hy the deoree-holder praying that the 
decree slLOiild be mad© absolute. This applioation was not verified* 
and was not in the form prescribed by section 235, Oode of Civil 
Ps'ooediire. It ^as rejected as the defects in form were not 
rectified although returned for amendment. The present execu­
tion application was put jn  on 25th _ October 1905. A. plea of 
limitation was taken in bar of this exfioation petition.

* Civil Miscellaneous Second Appeal No. 5 of m i ,  presented against 
the order of Arthur F. Pinbey, Esq.. District Judge of Madura, in Appeal 
Suit No. 24 of li)06, presented against the order of M.K.By. T . Swaminatha 
Ayyar, Subordiaftte Judge of Madura (West), in Civil MiscellaneoTiS 
Petition No. 140 of i905(0riginal Sait No. 2 of 1901),



"The  Munsif held tliat the applioation was not barred and :;{E.abat¥ah

• ordered execntion. . The District Judge reversed Jais judgraeut. . EiijB
Tlie petitioners appealed to the High €ourt. '£axB^
T. Eangackfiriar m.d 8. Vsnkatachariar for appellant.
The Hon. th6 Acting.AdTOcate-General for-respood'ent'
Judgment.— la  this case the appellants who are the hoIdOTS of 

a mortgage deoree in order to:save iimitatlon seek to rely on an 
iinv ©rifled, petition put in: by them under seefeida S9 of the Trans­
fer of Property Act prayiag. that the: deoree ahould be made 
absolute, whioh petition was r^eturned to them .by the Court as .
‘not being in accordance with the OiYil Rules, of , Practioe.. It has 
been contended on their behalf that even, rioceptiiig the decision.
•of the msjoiity of the Full Bench (loy '^hick we ar® bound) as 'to 
tbe scope of section 89 in MaUimrjm&du .Beiii Y. LmgamurH 
Fantul'u{i) still an application for anjorder:absolute under section 
89 is something- different from an applioation for execution <?i 
the decree, and may.be ni'ade fiepsrately^^and/tbat wJien so made 
separately, it amounts, to a 'stepJri aid of exeoution and that:as n© 
special form is provided for. mafeiBg* mch. a^pj^ication the. present 
petition is an application to take,;ajstep in:ald-'of eseoution isnffici- 
©nt to save limitation. /  A ll that was: actually-decided, it is sai^ 
in M'lUikm'Jumdu 8ettiv, XiitgdmurU'.Bantuh{l) - was-that an 
application under section 89 relates to: the exeeution of the decre© 
and is appealable under section 2,M of the Civil ;Pr6csdare Ood«.
We are unable tolacoept this contention* - .In  pur opinion itha 
■effoot of the deoision of the,majority: in th^t, an applioalion under 
section 89 is fika appli(iationior exeou£ion o£iHe decree; Mbjecfc .tJ> 
the provisions of.section,235/of the, Oiyil 'PrQ.cedura '\Oodej and. 
falling ,aa an application for exebution undei, Article v 1T9 lei '.ihB 
OLiimitation Act when: that article can .b® ippHed: an4 under 
article 178. vheii)it. oaniio.t— as to ^wbich ..see;.'the 'judgment^
’B ir. BhaBhyam Ay'yangar,, in ; Btrngkhdhmdeii 
Nanjappa Mow{2).

I t  was next oonteuded that as the decree was moretban a je a r

■'¥0.k--XXXIj M.Ai>SA'S SBElES'.':

old, the applicatioa must be regarded as an applicatiou for ;̂ .notioe 
to'thr jtidgmedti-ddbti^ri' i t ‘d o e l f f ' t t p f i ' | o r .

'.notice,because trie O.burt'‘WOul  ̂la^ie'ordinAry.ooii^^^^
There was in fa,ot no application for notice and the Court did not

' ( l ) , : lU E „  25' Mad., 244. , '7§iv



EamityjiM send any  ̂and tk© oas© does nofc, in our opinion,, fall within the
eId is  down in Fmhaippa Achafi v. Poojali Seenan{\) and
Bacha followed in Naginddi v. Venhaiareddi{2).
Bmuib. Lastly; it was contended that, even as it stands, the present

petition, filed as it was with tie  decree, was an application for 
execution in accordance with the law sufficient to save a limitation. 
Although it asks in terms for an order to make the decree 
absolute, it is put in under section 89 and must be construed as 
asking for the only proper order under section 89 which, according 
to the majority of the Full Bench, is an order for eseoution. The 
petition does not state, as required by section 234 of the Civil 
Procedure Code, whether there had been an appeal or any pre­
vious application for execution, but these defeots, it is said, are 
not material as there had not in fact been any such appeal or 
application. All the other particulars required by the section, it 
is said, either appear in the petition or may be readily gathered 
from the decree filed therewith, and Eule 163 of the Civil Eules 
of Praotioe does not add substantially to the requirements of 
section 234 of the Civil Procedure Code. Under these circum­
stances it is contended that, in spite of the defective statement of
particulars and the absence of the requisite verification, the 
petition is none the less substantially a petition for execution in 
acoordanoe with so law and sufficient to save limitation. The 
defects are not, to use the language of Rama v. Vara da (3), 
calculated to prejudice the judgment-debtor or mislead the Court 
and we think, following the decisions of this Court in Bamanadan 
Cfietti v. Periatambi 8hervai{^), Rama v. Varadai^) and Sarnia 
Pillai V, ChockaUn§a QhetUar{b)  ̂by which we are bound, that, in 
«pite of these defects, the application must be regarded as sub­
stantially in accordance with law. We accordingly allow the 
appeal, set aside the order of the District Judge and restore that 
of the Subordinate Judge with costs In this and the lower 
Appellate Ooiirt,
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