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B efm  Mr, Jmtice Wallin mid Mr Justice Miller.

1907, S O M A 8 U D A R A M  O H ETTIAR and an oxh er  (P lain tiffs  — 
October E espondekts), P etitioners ,

■------------- --- V,

M A J ilC K A  Y A S A K A  D E S IK A  (I N A N A  S A M M A N D A  
PAN D AB A SAN N ID I (D efen dent-P etitionek) , E espondemt .̂

Eigh Court powers o f stiperintetidmce under s. 75 o f  Charter A ct- Civil 
Procedure Code, Act X I V  o f lS8i, ,vs, 36(3, 622—Sigh Court can inter- 
fere uiider s. 15 o f Gharter Act when loioer Court issues commission to 
examine a witness on grounds other than those mentioned in the Code.

Ad order uuder section 386 of the Code of O m i Procedure for the examin
ation o£ a witness on commission, can only be made on one of tbs grounds 
moQtioDcd in the Code, and a Court usurps a judsdietion not Yosted in it by 
law when it orders such examination in the absence of any such ground,

The High Court has power to interfere with such aa order under 
Section 15 of the Charter Act.

outer % The High Court may also interfere with such an order under 
section 622 oE the Code of Oivii Procedures although the order is only 
interlocutory.

T he plaintiff in Original Suit No. 21 of 970 on tlie file of the 
Mnnsiff’s Court at Mayavarara cited the defendant as a witness to 
appear and give evidence. The defendant thereupon applied to 
he examined on comroission and his application was supported 
hy aa affidavit, stating that he had been summoned as a witness 
on the side of the plaintiffs ; that he personally knew nothing of 
the matters connected ^with the case; that his evidence was un- 
necQssary; that it had not been the praotice for him to appear 
before the Court to give evidence; and that he had been examined 
on commission is several oases by this and other Courts.

The defendant prayed that if the Court should deem his 
evidence necessary, that he be examined on oommission.

The District Munsif passed an order for the examination of 
the defendant on commission.
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* Civil Revision Petition No. 304* oi 1907, presented under section 623 
of the Code of Ciyil Procedure, paying the High Court to revise the order 
of M .E .E y . T. A. Narasi mha Cbariar, Distriot jMunsif of Mayavaram, in 
Interlocutory Application No. 482 of 1907 (Oiigioal Suit No. 21 of 1907.)



•The plaintiffs applied to the High Court under section 15 of Soma- 

the Charter Act, and emotion:622'of tlie Codeiof Civil Prooedure,
aside the order. «•

8. Srinivasa Ayyf^igar for petitioner. VasIka,^
V. Erkhnasami A  ijyar and B. Muthia Mudaliar for respondent.
Judgment,— It has "been held in Ve^rabadmn ChettyM Ndaraja SammanjjI 

DmhariX) that a Oiyil Oouit has no jurisdiction to issue a comtnis- 
sion for the examination of a witness on the grounds put forward 
in the present case, as such jurisdiction is only conferred in the 
case of persons who are exempted under the Civil Procedure 
Code from attendance, or are unable from sickness, or infirmity, 
to attend. The lower Court has therefore usurped a jurisdiction 
not vested iu it by law.

The ruling of the Calcutta High. Court that tke High Court 
has power to interfere under section 15 of the Charter Act with 
the orders of Subordinate Courts passed without jurisdiofcion has 
been approved by, the Privy Council in A H lm om  B in g h  D e o  y ,

Taranath Mukerjee{2) and is sufficient to authorize our interference 
IB this case. It is therefore unnecessary to rely on section 622 of 
the Code of Civil Procedure ; bat after the oareful argument wMch 
we have listened to, we desire to say that, we are not to be 
understood as liolding that section 622 would not authorise us k) 
interfere as the order of the, lower Court was an interlocutory 
one. The evidence taken on the commission which the District 
Munsif lias ordered to issue would not, in our opinion, be legal 
evidence in the ease, and under these aircumstanoes we think- we 
ought t o ' interfere. We, accordingly, set aside the order of th.e 
District Munsif as made in excess of his jurisdiction, dismiss 
the application, and direct the respondent to pay the costs pf the 
petitioner, here, and in the lower Court.
” W e express no opinion on any other question,

(1) I.L.E., 28 Mad., 28. (2) I.L.R., 0 Galo.  ̂295..
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