
in ihe seofcion may be made either by an appeal against the order Gov&tx 
or may be taken in appeal against the final decree. It was held 
T̂s Jli AJibar v. Khunhed A ll (1) that where an applioation for ^amaswami 
review of judgmeat was granted “ for any other sufficient reason ”  
the sufficiency or otherwise of the reason is not a good ground of 
appeal against the order, The same view was taken in Muani 
Mam Ohowdhry v. Bisken Perliash Narain Singh (2). The principle 
of- these decisioDS appears to us to be applicable to oases where 
the objection is taken in the appeal against the final decree 
notwithstanding the general provisioDS of section 584 and section 
r591. The contention that the decree of the District Judge is bad 
beoause the appeal in the first instance was heard by, and the 
order for review vŝ as granted by, the Bubordinate i] udge, does not 
seem to us to be sustainable. The case of Kamaramni Beddiar v.
Snhbaraya Reddiar (3) does not apply

The second appeal must be dismiased with costs.
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APPELLATE CIVIL,

Before Mr. ,jiisUce Benson and Mr. Justice MiUer̂

M O G B E A  N A N D I (P laintifi?), ApPELtA-NT
December 2.

P A R .A M E S  W A R A  U D P A  and  others (D efenda.mts),

R espondents.*

Limitation Act, A e i X V  o f 1877, sc/ied. II , aH, M4 ~iSuii for 'possession 
undet' an A.rthamulgeni lease governed by art. I4i^

A suit to recoyer possession of land leased tinder an Artliamtilgf>ni lease 
is not based on the contract to deliver possession contained in tlie lea 
deed, but on the completed title to possession acquired under the lease.

The period of limitation, applicable to such a suit is that provided in 
article 144 of schedule II o? the Limitation A,ct.

(1) I. Ii. E . 27 All., 695. (3) I. L. B.. 24 Oalc , 878
(•a) I. L .B ., 33 Mad.,314.

* Second Appeal No. 1Q48 of 1905, presented sigainst the decree of
H. 0 . D. Harding, Esq j District Judge o£ South Oanara, in Appeal Suit 
No. 160 of 1904, presented against the decree of M . ii. B j. V. B. 
Ramaawami Ayyar, District Mtinsif, K  undapur, in Original Suit No. (>0 of 
1904.
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T he suit, whicli was mstituted on 4th 'February 1904, was ior 
the recovery of land leased to plaintiff under an Artliamulgeni 
lease executed by defendants Nos. I and 2 on 17th December' 
1891. Defendants Nos. to 5 were oo-paroeners of defendants 
Nos. 1 and 2 , and the sixth defendant was the tenant in posses
sion of the lands. The plaintiff prayed for a partition and deli
very of plaintiff’s share of the lands under the terms of the lease.

Defendants pleaded limitation and that question was tried as 
a preliminary issue.

The terms of the lease and the further facts will appear from 
the judgment of the Munsif on this issue which was as follows :—  

Suppiemental issue 11. “ This suit is based on the plaint 
mentioned Arthnmulgeni lease deed, Exhibit A. of 17th December 
3891, which runs as follows

“  Artliamulgeni deed executed to Nandi (plaintiS) by Para- 
meswara Udpa (first defendant) and his son Subraya Udpa 
(second defendant) on the 17th December 1891 in consideration 
of Es. 320. We have given to you on Artlmmuhjeni that portion 
of our MuU property which has fallen to the share of the first 
amongst us {i <?,, Parameswara Udpa, first defendant). From the 
30th Magha of the year Khara (28th February 1892) you are to 
get possession of and enjoy the property leased to you, etc. As 
plots Nos. 1, 5 and 6 (plaint items 1, 2 and 3) have not been 
separated by metes and bounds we shall get them separated by 
the 30th Phalguna of the year Khara (29feh Maroh 1892), and in 
the event of our failure to do so we shall be liable to pay you 
damages which you might incur in consequence thereof.”

In this document defendants Nos. 1 and 2 undertake to get the 
plaiijjt items of property separated by metes and bounds so that the 
plaintiff might take possession of the same and in default, to pay 
damages. The plaintiff 's remedy, therefore, is to bring a suit 
against the defendants Nos, 1 and 3 for specific performance of the 
contract embodied in exhibit A, or to sue them for damages as 
stipulated therein. Both these remedies appear to have beau 
time-barred {vi ie articles 113 and 116, schedule I I  of the Limit
ation Act}. The wording of exhibit A  makes it clear that so far 
as the plaint items are concerned there has only been a contract 
for lease. And a suit for possmion of property in such a case is 
essentially a suit for specific performance of contract, because the 
right to possession springs out of the contract of lease, and the
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relief by giving possession is comprised in the leHef b) specific 
performance. The main relief claimable in a suit for specific 
■performance of a contract of the above nature is possesnon of the 
property, any other relief that may be sought for being only 
incidential and ancillary to such main relief. In the present case 
the partition sought for is only incidental to the main relief, viz , 
possession of the property, and the defendants Nos. 3  to 6 are only 
pro formd defendants impleaded for the purpose of securing a 
relief ancillary to the main relief prayed for. The suit cannot 
therefore be governed by any but article 113, schedule I I  to the 
Limitation Act. Assuming the suit might, so far as limitation 
ia concerned, be entertained, still, as the right to possession is 
dependent on the contract of lease, if the suit cannot be maintained 
for specific performance of contract by reason of the lapse of three 
years allowed by the said article it cannot be maintained for 
possession of the property agreed to be leased under that contract 
(I.L .B ., 6 Allahabad, page 231).”

The suit was accordingly dismissed.
The Munsif’s judgment was confirmed on appeal by the 

District Judge who held that the suit fell within article 113 or 116 
of schedule I I  of the Limitation Act. The judgment of the latter 
Court was as follows

“  Plaintiff’s suit as regards specific performance of damages 
is long since barred by articles 1X3 and 116 of the limitation Act, 
and clearly to sue for specific performance or damages is plaintiff’s 
only remedy in such a case. He cannot sue for the land since 
the land is not known until the separation thereof is performed 
as per contract. That has not been done. Then he can claim 
damages. Bat he has come too late. W hy he slept w er his 
rights from 1892 to 1904 is not clear, but he did. The appeal 
must be dismissed with costs.”

S . Sitaram^ Ran for appellant.
The respondent was not represented.
JoDGME»T.^We think that the Courts bellow ate in error 

in applying articles 113 and 116 of the second schedule o f the 
Limitation Act.

The suit is not a suit based merely on the contract in the 
Arthamulgeni lease to put the plaintiff in possession. Th.e 
plaintiff by virtue of the Arthamulgeni lease acquired a completed 
title to the pom sion  of the land. The suit is a suit forpossessioii

M o g e r a .
N a n d i

V ,
P aea-

MiCBWABA
UrpA.



M o g e b a  based on this title, and the article applicable is, in our own
^  opiuioi], article 144— see the decision of the Privy Gounoilin Ham
P a ra - M ew a  K u w a r '^ .  R a n i  f f u k ^ -  K m c a r  ( 1 ) ,

XiX jjt ̂  A R A
Udfa. therefore set aside the decrees of the (.'oiirts below base

on these findings on this preliminary question, and remand the 
suit to the Districit Mucsif for deeipion in acoordence with law. 
Costs in this and in the lower Appellate Court will abide the
result. ________________ _

a p p e l l a t e  O l V lU

Before Sir Arnold fVhitê  Ghief Justiee.

1906. t h e  p r e s i d e n t  o p  t h e  t a l u k  b o a e d , k u n d a p u b
July 39,20, (P la in tiff) , P etition er,

24.
V.lOfiV

October U . L A K SH M IN A E A Y A N A  K A M PTH I (D epen dent)
-----------------  R espondknt. ’̂

Goniract dct, Act I X  o f J872. s. 7‘̂ -^Sond given fo'r the performance o f  
public duty, hut not %ndGr the promions o f  m y lato not execution,
to s. 74 of Contract Act—liight of su ii-O ivil suit maintainable in 
respect of act mnoimting to criminal offence—Limitation Act, Act X V  
of .toll. II, arts. 6, 116—Local Board's Act {Madras), ss. 163-0 
and 162-D do not bar a civil suit on contract.

'^An agreement between a contractoir and a Local i'oai'd coiitainod the 
foil owing term s; —

As I  have taken over under contract for lis. j06 the right to collect the 
fees on the articles brought for sale in Udipi market from 1st April 1902 to 
31st March 1903, 1 am bound to act according to the followinj? 
conditions:—

I am not entitled to collect more thau the undermentioned rate of fees 
from the persons seated and trading on the site of the fair.

Bate o f  fees.
Rs. A. p.

Each head-load «f# *#« 0 0 2
„  cart-load ... .■« ... 0 2 0

I  am bound to put up a board with the rates of fees to be collected by 
me and piy name in English and Canarese in a public place in the market.

I f I, my agent, or servant were to act contrary to the above regulations, I 
shall be liable to pay a fine not exceeding Ra. 50 imposed by ihe President of

(1) 13 tj.L.E., 312 at p. 332.
* Civil Eevision Petition No. 413 of 1905, presented under section 26 ot 

Act IX  of T887, praying the High Oourt to revise the decree of the District 
Munaif oE tJdipi dated 31st Match 1905, in Small Cause Suit Ho. 170 of 
1904.
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