
APPELLATE CIVIL.

Before JV. Justice Benson and Mr, Jusiice Wallis.

JIYARA-TH N AM  M U D A LIA R  (Second D efen dan t  Secohd

R esjoudbnt), A p p e l l a n t , September
13,25.

V. ----------------

SR IN IV A SA  M U D A L IA E  (Teansfbree P laintiff- 
P ehtioner), R kspoisdest.*

Ci:’il Procedure Code, Act X I V o f  1882. ss. 333, 3 3 3 -Transfer o f  property 
Act, Act I V  o f  1883, s. 99—Transferee decree-holder cannot hring to sale 
'property which the decree-holder could not bring to sale under s. 99 o f  
the Transfer o f Property Act.
A transferee decree-liolder is only entitled, under section 232 of the 

Code of Civil Procedure, to execute the decree in the same manner and 
subject to the same conditions as if the application were made by the 
original decrcc-h-lder, and, under section 233, he bolds the decree subject 
to any equities which the judgment-dobtor might have enforced against the 
original decree-holder. A transferee deoree-holder cannot in execution brini; 
to sale property, which the original decree-holder is prohibited from 
bringing to sale by section 99 of the Transfer of Property Act.

Chhagan-Chiman v. Lahshman Dagdu, (9 Bom. L. Eep., 72S), approved 
and followed,

Churdra Nath Dey v. Barroda Shoondury Qhcse, (I. L. E , 23 Calq,-^
813), approved.

Jtanh Bal V. Manni Lai. (f. L. K., 27 AIL, 450), dissented from.
T h e  facts are fu lly  stated in  the judgm ent.

G. Balarama Rau  for appellaut.
P. Doraisami Ayyangar for respondeat.
Judgment.— I n this case the plaintiff obtained a money decree 

in the Small Cause Court and transferred it to the respondent, 
who obtained leave to execute it under section 232 of the *Civii 
Procedure Code. The decree was then transferred to the City 
Civil Court and the respondent sought to execute it by the 
attachment and sale of property belonging to the judgment-debtor* 
vyhioh was mortgaged to the original decree-holder. The judg- 
ment-dobtor objected that, under the provision of section 99 of 
the Transfer of Property Act, the respondent was not entitled to
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* Civil Miscellaneous Appeal No. 41 of 1907, presented against the 
order of M. E. Ey. 0. V. Kumarasamy Saslriar, City Civil Judge of 
Madras, in Execution Petition Begiater No. 368 of ]90if in suit No. 6013 of 
^905 on the file of the Small Cause Court of Madras.
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JiTA- bring the mortgaged property to sale, but the Judge of the City 
Civil Court overruled the objection on the authority of JJan/t Bal 

g V. Manni Lal{l)^ and ordered the attachment and sale of the
M tjd aliab . mortgaged property. From this order the judgment-debtor 

appeals. Section 99 of the Transfer of Property Act provides 
that, where a mortgagee, in eseoution of a decree for the satisfaction 
of any claim, whether arising under the mortgage or not, attaches, 
the mortgaged property, he shall not be entitled to bring such 
property to sale otherwise than by instituting a suit under section 
67. The diealiility imposed by this section is a disability imposed 
on the mortgagee, and, if a mortgagee were to obtain a transfer of a 
money-decree to himself,he would clearly be deban'edby the terms 
of the section from executing it sgaiost the mortgaged property. 
It might similarly be argued that, when a mortgagee obtains a 
money-deoree and transfers it, the transfers does not come within 
the seotion which is only aimed at a sale of the mortgaged 
property by the mortgagee otherwise than by means of a suit 
under section67. The rigiits of a transferee decree-holder are, 
however, regulated by sections 232 and 233 of the Civil Procedure 
Code, and his right to sell in the present ease must be determined 
by the provisions of these sections. Under section 238 of the 
OJvil Procedure Code he is only entitled to execute the decree in 
the sama manner and subject to the same oonditiona as if the 
application were made by the original deoree-holder, and seotioa 
238 provides that he is to hold the decree subject to the equities, 
if any, which the judgment-debtor might have enforced against 
the original decree-bolder. In our opinion the transferee is 
prohibited from selling the mortgaged property in execution of 
the decree transferred to him by the first if not also by the second 
of these sections, By virtue of section 99 of the Transfer of 
Property Act the original deoree-holder oould only execute the 
decree subject to the condition of not bringing the mortgaged 
property to sale otherwise than by instituting a suit under section 
67 of the Transfer of Property Act. In our opinion the trans
feree decree-holder took the decree subject to this condition, and 
the fact that it is not open to him to institute a suit under Seotion 
67 as he is not the mortgagee, does not relieve him from the 
condition of not bringing it to sale otherwise. This is the view
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taKen by the Bombay Higk Court in Ohhagan Giiman v. Lahhman Jiva- 
pagdu{l), with which we agree. In C/mndm Nath Dey v.
B' r̂rodd Shoondury Ghose{2), ifc appears to have been taken for »• 
granted that a transferee decree-holder could not sell property MoDmia. 
which the original decree-holder was debarred from selling under 
section 99 of the Transfer of Property Act. With regard to 
Bank Bal y . Marin'x ia /(3 ), the learned Judges do not advert to 
the language of section 232 of the Civil Procedure Code and we 
are unable to agree with the oonolu&ion at which they have 
arrived. There is, however, nothing in section 99 of the Transfer 
of Property Act to prohibit the attachment of the mortgaged 
property, and, in allowing the appeal, our decision is without 
prejudice to the earlier order of the 21st December 1906 directing 
the attachment of the mortgaged property. The respondent will 
pay costs in this and the lower Court.
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APPELLATE CIVIL.
Before Mr, Justice Wallis and Mr, Justice Miller. 

BAG H AVAN , M inor by G uardian  SANKARA S A ST RIAL
Al^n ANOTHEE ( DEFENDANTS — PETITIONSRs), APPELLANTS,

V.

ALAM ELU  AM M AL a n b  a n o t h k r  ( P l a i n t i f f s — R e s p o n -*  

dewt) , B e sp o jsd e n ts .^
Contract Act—Act I X  o f 1872, ss. 69, 70—Money -paid fo r  income-tax by 

the person assessed and on whom demand is made cannot 'under these 
sections recovered from' a person who is alleged io is the faviy really 
liahle to fay.
WlieD the income.tas authorities assess a person in respect o£ certain 

iDCome alleged to be derived by him an'l recover the tax so assessed £rom 
Kim, suck person cannot, under section 69 or section 70 of tKa Obntract 
A«t, recover the amount so paid from another person on the ground that 
such other was in actual receipt of the income. Section 69 cannot apply, 
as the latter person, not beiag assessed was not legally bound to pay the 
tax, and section 70 cannot apply as the parson paying the tax did so on Ms 
own account and not on behalf of another.

(1) 9 Bom. L. Eep.. m  {2] 1, L, 11̂ , 22 Oalc., 813.
(3) L L .  R., 27 A ll, 450.

* Appeal No. 23 of 1907, presented under section 15 o£ the Letters 
Patent ajjainat the judgment of Mr. Jastice Boddam in Civil Eevision 
Petition J??o. 4SS of J9"6, presented to the Migh OouH to reym  the decree 
of the Subordijiate Judge’ s Gouct, Kmmbakonam, in Small Cause Suit 
No, 132 o f 1906.


