
Samj?a8i?a V. Kesmaluil)^ and Qnananmthu Upadesi v. Vana KoilpiUai
Mcbaliab ]^ad(\n{ )̂. The short answer to this contention is that inasmuoh

Pancuanada as an application under section 40 of the Act is an application
that the machinery of the Code be put in motion, it is an applica­
tion within the meaning of article 178. In the cases referred to 
the application had no reference to the provisions of the Code.

We are of opinion that article 17v8 applies. This being so, we 
must allow the appeal with costs throughout, and dismiss the 
application as time barred.
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Before Mr. Benson and Mr. Jusiiee Waliis.

1907 R A M A S W A M I  K O N E  (P i jA in t i f f - P e t i t i o n e b ) ,  A ppella n t ,
August 14,
September

30. S U N D A R A  KONE (D e fe n d a n t -O o u n t e R 'P e t i t io n e r ) ,
E espondejvt.*

Avpeali decree in— When such decree simply confirms decree of lower Oourt  ̂
it does pot enlarge the time jlxe^ hy the cmginal decree for the per- 
formance o f conditions precedent.

The decree of the lower Oourt provided thwt *oa the plaintiff’ s paying 
into Court the balance of consideration, Es. 10, within a month from thifs 
date,’ defendant should execute a sa!e-deed of the suit land. The money 
■was not paid Trhithin the month, and the defendant preferred an appeal 
after the expiry of the month. The Appellate Court simply confirmed 
the d ecree  of the lower Court and dismissed the Appeal. Within a month 
of the appellate decree the plaintiff deposited Ea. 10: and applied fo*' 
execution for the decree :

jffeW, that he was not entitled to execute the deereej as he had not 
made Tayment within the time fixed by the original decrce and as the 
appellate decree cannot nnder the circumstances be held to have enlarge d̂ 
the time fixed by the original decree. The appellate dercree simly confirm* 
ing the original decree cannot beread as giving the plaintiff one months from 
the date of tb.6 decision on appeaL Such an extension cf̂ n be claimed only 
if expressly or impliedly given by the Appellate Court.

(1) I. L. E ., 8 Mad., 207. (2) I. L. E., 17 Mad., 379.
^ Civil Miscellaneous Second Appeal No. 71 of 1906, presented against 

the order of Lionel Vibert, Esq., District Judge of Tinnevelly, dated 29tli ■ 
Match 1906, in Appeal Sait No. 386 of 1905, presented against the order 
M. E. By. V. S.. Desikaehariar, District Munsif of Tinnevelly, dated 17tk 
August, 1905, in Execution Petition Eevision Ho. 4*65 of 1905, ia Executlott 
Petition Ko. 1 of 1905 (Origiaal Smit Ne, 543 of 190S),



BJinp Indar Bahadur Singh v. E>jai Bahadur Singhi (I.L.R.,23 All.,155), B a m a sv a m i 
distinguished. E oo t

V.
I n this case tlie plaintiff obtained a decree in the District Munsif’s Stodaea 

Court, Tinnevelly, wliioh provided that “  on plaintiff paying into 
Court the balance of consideration Bs. 10, within a month from 
this date ’ ’ the defendant should execute a sale-deed of the suit 
land in the plaintiff’s favour. The amount was not paid into 
Court within the month and after the expiration of the month the 
defendant appealed. The Subordinate Judge simply confirmed 
the decree of the lower Court. The plaintiff then paid the amount 
into Court aud applied for execution of his decree. The application 
was resisted by the defendant on the ground that the plaintiff had 
not complied with the terms of the original decree. The objeetiou 
was upheld by the District Munsif and the petition for execution 
dismissed. The plaintiii then applied to the Subordinate Court 
to have the appellate decree modified by intiodufing a fresh time 
limit for the payment of Bs. 10. This application was refused.
The plaintiff then appealed against the District Munsif’s order 
dismissing his application for execution. This appeal was dismissed.
Plaintifi further appealed to the High Court.

The. appeal must be dismissed with costs.
The plaintifi appealed to the High Court.
K . Srimmsa Aiyangar for appellant.
V. C. Se^hachariar for respondent.
Judgment.— I n this case the decree of the District Munsif 

provided that “ on the plaintiS’s paying into Court the balance 
of ooDsideration Ks. 10 within a month from this date ”  the 
defendant should execute a sale-deed of the suit land in the 
plaintiff’s favour. The plaintiff did not pay into Court th^Rs. 10 
within the month, and after the expiration of the month the 
defendant appealed. The decree of the Appellate Court simply 
confirmed the decree of the lower Court and dismissed the appeal,
■Within a month of the date of the appellate decree the deoree- 
holder made the deposit of Bs. 10 and applied for execution of 
the decree. Both the lower Courts have held that as he did not 
make the deposit of Es. 10 within the month fixed by the 
original decree he is not entitled to execute the decree. In setoond 
appeal it is contended for the deoree-holder that the appellate 
decree although simply affirming the decree qf the lower Gosat 
must be read as giving him a HK̂ nth from th© dat® of
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RamaswAMi; appellate decree to make the depositv The point is one of som-e 
Kone difficulty as to which there has been a coDilict of decisions.

StiNDAEA JRup Gkancl v. Sharmh-ul~Jehan{l), iVoor AH Chmvdnhur v. Koni 
KojrE. ]^eah{2)^ and Dauht and Jagjivau y. Bhukandm ManeJ{oh,and{ )̂ 

are authorities fox holdiag that a decree of the Appellate Court 
affirming that, the decree of the lower Court must be held to give, 
the deoree-holder an additional period of time for c.mplying witn 
the conditions of the decree. A  contrary view was taken by 
ICernan and Parker, JJ., in this Court in Govindan v. Chapputti{4:) 
an nnreported case referred to in Alanamkraman v. JJnniappanip). 
In the latter case it was observed by the Court that though a decree 
passed on an appeal preferred by the defendant may give the 
plaintiff a fresh startiug point within which to execute, it does not 
necessarily, unless the appeal decree so declares, give him an exten­
sion of time during which he may fulfil the condition precedent. 
They accordingly held that the appellate decree had not given 
further time, but as they considered that in a suit for redemption 
the Appellate Court was bound under section 92 of the Transfer 
of Property Act to prescribe a date within sis months of the 
appellate decree for payment of the redemption money, they 
remanded the case for that purpose. This latter point does not 
âripe here. Subseq[uently a Full Eench of the Allahabad High 
Court in Jaggar iH'aih Fame v. Johim Tewan{Q) held overruling 
the case in .Rup Chand v. S/icmsh-ul-Jehan (1) that in a suit for pre- 
emtion where the defendant appeals and the decree of the lower 
Court is affirmed the time limited by the original decree four pay­
ment of the purchase money is not extended. A similar opinioa 
was expressed by Banerji, J., in Bhch Nath BlmUacharjce v. 
Km ti Chun dr a BhuUacharjee{7), but Maclean, 0  J., preferred to 
rest his deoision on another ground. W e may also refer to Pa,ilop 
y. Ganu{S)i in which it was held that the defendant by appealing 
did not extend the time given by the plaintiff for performing 
conditions precedent to execution imposed by the decree. Such 
an extension could only be effected expressly or impliedly by the 
appellate decree. To sum up, the decisions of this Court and the 
balance of authority in the other High Courts support the viewr

(1) I.L .E ., l i  Ail-. 346. (5) I .l,. E., 15 Mad^ iyQ. -
Ca) I. L. E., 13 dale., IS. (6) I . L. il., 18 A ll, %'n.
(3) L  L. R., 11 Bom., 172. (7) I. L. E.. 26 Calc., SJl.
(4 ) A .A .A .O i N o , 2S o f  1888 (u n reported). (8 ) I .  B* L .,-1 6  B o m ,, 870.
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thftt a merely affirming appellate decree does not give the plaintifl Kamaswami 
fresh time for performing a condition. Konb

The appellant, however, has relied strongly on a later deoi- Sukdaea 
sion of the Privy Council in Bhup Indur Bahadur Singh v. B ip i  Kora. 
Bahadur Singh (I) as settling the point the other way. In that 
case the District Court gave the plaintiff a decree dated the 12th 
NoTember 1887 for possession of the suit land “  with future 
profits.”  Applying the provisions of section 211 of the Code of 
Civil Procedure the original decree entitled the plaintiff to recover 
mesne profits from the date of instituting the suit until delivery 
of possession or until the expiration of three years from the date 
of the decree, the 12th November 1837, whichever event should 
first happen. This decree was reversed by the High Court but 
restored by an order of the Queen in Council dated the ilth  May 
1895. It was subsequently contended in esecution proceedings 
that as the judgment of the Court of final appeal had merely 
restored the decree of the Court of first instance, the plaintiff was 
not entitled to recover mesne profits for mt»re than three years 
from the date of the original decree. Their Lordships in reject­
ing this contention observed that the appellate decree by affirm­
ing the decree of the lower Court had adopted its terms and 
carried on their effect down to a later date. A ll they had to «do, 
was to construe the appellate decree and carry it into esecution.
The original decree for future mesne profits signified profits 
future to the date of the decree, the 12th November 1887. The 
appellate decree speaking with the language of the decree of 1887 
clearly carried all profits up to its own date 11th May 1895.
Section 211 would prevent future mesne profits being recovered for 
more than three years from the date of the appellate decree* but to 
call it into operation with reference to the earlier decree would be 
to deprive the appellate decree of its obvious meaning. On the 
construction of the appellate decree then it was held that the 
plaintiff was entitled to mesne profits until delivery of possession 
or three years from the date of the appellate decree.

As regards this case we think the observation that the appellate 
decree by affirming the decree of the lower Court had adopted 
its terms and carried on their effect to a later date must be taken 
to have been made with reference to the terms of the particular

(1) I. 33 A l l ,  152.
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B&maswami decree for future mesne profits, and tbat it cannot be treated 
So®® as applica'ble to the facts of the present ease. The question as 

SuNDAEi to the effect of an affirming appellate decree in enlarging the time 
KoiJjs iDeposed by the original decrees or the pevfoimance o f conditions 

precedent did not arise for consideratioa nor were any of the 
Indian cases on the point referred to. The question before us is 
as to the constraotion of the appellate decree, and apart from the 
authority of decided cases it would, we think, he going too far to 
hold that an appellate decree affirming an original decree has in 
all cases the efieot of enlarging the time limited by the original 
decree for the performance of conditions. Nor is it, we think, 
open to UB to construe such a decree, as we were invited to do, in 
one way when the condition is imposed as here on the respondent 
in the appeal and in another way when it is imposed upon the 
appellant merely because the respondent in such a case would 
have a better claim to extension of time than the appellant. On 
the whole we are of opinion that the lower Courts were right and 
that the appeal must be dismissed with costs.

In future cases it is, we think, desirable that Appellate Courts 
should frame their decrees in such a manner as to leave no doubt 
as to whether it is intended to extend the time for performing 

, coMditions precedent prescribed by the original decree.
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