
wMch the plaintiff undertook to swear were sufficient to diapoee o £  M o t a n  

the suit, the defendant must, if the oath had heen taken, have P a t s u s u t t i . 

had a  decree made against them.
Unless then by the action of the plaintiff, evidence whioh 

would have been available for the defendants has been lost to 
them (and that is, as I  have said, not here alleged) I do hot think 
the Court, subject, of course, to its discretion to refuse an adjourn
ment of the trial, is entitled to refuse to receive the evidence for 
the plaintiff, and I therefore concur in the order proposed by my 
Lord, the Chief Justice.

APPELLA.TE CIVIL.
Before Sir Arnold White, Gki“f  Justice  ̂ and Mr. Justice Miller.

SAB A L A  SU BBA KAU (Plaintiff), Appellamt, i 907
Ocoober 24.

K.A.MSALA. TIMKAYYA. and othbbs (Defendants aud Le<3ai 
Bepeesentatiyes of Fie ST Defendant), Eespondents.*

Civil Procedure Cade, Act X I V  of 18S3, ss. 278, 283—Limitation Act,
Act X V  o f  1877, sched. II, art. 11—- Order dismissing claim for  default 
not an order made after investigation and need not he Set aside withitt 
one year under art, 11 of sched, I I  o f  the Limitation Act,

An order dismiasinp: a claim presented ander section 278 of the Code 
of Civil Procedure for default is not an order made after investigation 
within the meaning of that section and is not conclusive under section 283 
of the Code of Ciril Procedure. Article l l ,  scheduld II, of the Limita
tion Act does not apply to such orders j and the party against whom 
the order is made can maintain a suit to established his right within the 
ordinary period of limitation applicable to such suit, although he has not 
had the order set aside m th ia  one year.

Koyyana CUttemma v. Boosy Gamramma, (I. L. E., 29 Ma^., 225), 
rgferred to.

 ̂ Sarat Ohandra Bisu v. Titrivi Prosad JPal Ohowdry, ( l l  C. W. N.s 
487), approved.

Suit to establish plaintiff’s right to and to recorcr possession of 
plaint property from defendants.
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* Second appeal No. 210 of 1905, presented against the decree of 
A. M. Slight, Esq̂ ., District Judge of Kurnool, in Appeal Suit No. 121 
of 1908, presented against the decree of M .B.Ey J. S. Theagaiaja Ay ja r ,
District® Munsif of JSandyal, ia Original Suit Ho. 43 of 1903.



SABALi The plaintiff’s case was that the house belonged to his aunt 
SuBBA E Au [gpfslixiammal, who devised the same to him by will dated 11 fch 

E a m s a l a  August 1894. Before Krishnammara death in February 1895 the 
Timmayya. ĵ Q̂ ĝQ attached by the first defendant in execution of a

decree obtained by him against the plaintiff and one Bhagamma. 
Kriahnamraal then put in a claim petition under section 278 of the 
Oode of Civil Procedure, which was dismissed for default on 6th 
June 1893. Ihe property was brought to sale and purchased 
by the second defendant. At the iirae of delivery of possession a 
petition was preferred by Krishnammal in which she alleged the 
house belonged to her. That petition was rejected under aeotion 
335 of the Civil Procedure Code on the 11th. June 1894.

The present suit was brought in 1903 within twelve years of 
sale but more than one year after the dismiBsal of the claim.

Thfe defendants contended that the suit was barred, as the 
Older of 6th June 1893 had not been set aside within one year 
as prescribed in article 11, schedule II , of the Limitation Act and 
had thus become conclusive.

The District Munsif held that the order was not passed on 
investigation, and neither article 11 of schedule I I  of the Limita
tion Act, nor sections 281) to 282 of the Oode of Civil Procedure 

«■ applied to such orders. He accordingly decreed for plaintiff.
His judgment was reversed by the District Judge on appeal.
The plaintiff appealed to the High Court.
Dr. 8. Sioaminadhan for appellant.
The respondent was not represented.
JurGMENT.— ’We are of apinion that the decree of the lower 

Appellate Court cannot be supported. The application put in by 
the claimant under section 278 of the Oode of Civil Procedure was 
dismissed for default of appearance by him. The question is, in 
these circumstances, doe^ article 11 of the second schedule to the 
Limitation Act apply ? It is impossible to hold there has been 
in this case any investigation on the merits so as to satisfy the 
test which the law requires. See Koyyana OhUkmma v. Dooaij 
Qamramma{\),

In Kallar Singh v. Tcril MaUon and anathcr{2), an application 
was dismissed for default of appearance and the Court held there 
had been no investigation within the meaning of section 278* of the

(1) I. L. R., 29 Mad., 325. (g) i  o . W . JN., 154.
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‘ Civil Procedure Cone, This case was followed in Sarat Chandra  ̂ Saeala 
Bisu and others v. Tarivi Prosad Pal Ghowdry{i)> We agree ’with. ^
these decisions. W e must set aside the decree of the lower 
Appellate Court and remand the case to that Court for disposal 
on the merits.

Costs will abide the event.
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APPELLATE CIVIL.

Me/ore M r. Justice Wallis and M r. Justice Miller. 1907

RA.NQ-ASAM;I N AIKEN (Plaintife), A ppellant,
V.

ANN A. M  A L A I M U D A LI a n d  o t h e r s  (D ei?  e n d  a n ts  N os. 2 , 1 
AKD 3 ), ReSPONDENTiS.*

Transfer o f Property A et—Act IV of 1882, s. 78— Cross negligence - Failure 
to get possession o f title-deed does not necessarily amount to gross negli
gence where system o f  registration exists—Delay, effect o f in registrar 
tion o f documents.

A mor'gaged property to B on 21st December 1896 and siibseq^uentiy 
mortgaged the same property to 0  on 20th January 1897. A  wilfully 
delayed tlie registration of the mortgage-deed to IB, ■which was finally 
registered on the 21st April lBt)7. The title deeds of the property -were 
not given to B, but were given to C when the property was mortgage*d to" 
him. The mortgage was executed outside Madras and was ia respect o£ 
property in the mofussil. In a suit by C to recover the amount due on 
his mortgage deed, Q claimed priority over B on the ground that B  was 
guilty of gross negligence in not obtaining possession of the title deeds:

Held, that the failure on B ’s part to obtain the title-deeds from A  did 
not, under the circunistances, amount lo givas negligence within the mean
ing of section 78 of the Transfer of Property Act and did not postpone his 
mortgage to that of (7.

jffeld further, that the delay in the registration being due the de
fault o f -4 which JB could not have anticipated, did not make B'b failure 
i!i obtaining the title-deeds amount to gross negligence.
* What amounts to gross negligence must be determined according to 
Ihe circumstances of each case *, and one of the circumstances to be taken 
into consideration in this country is that a universal sysi;em of registration 
is established by law. As registration puts subsequent incumbrancers in a 
poa’ lion, with the exercise of reasonable care, to find out prior encum-

(1) 11 O.W.N., 487.
 ̂Second Appeal No. 1494 of 1904, presented against the decree of 

M.E.Ry. T. Sadasiva Ayyar, Subordinate Judge of Coimbatore, in 
Appeal Suit No. 102 of 1903, presented against the decree of M.R Ey, K ,
Krishnamaohariar. District Munsif of Udamalpet, in Original Suit No. 803 
of 1902.


