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V.
ETA K K O TT K U T H A Y l’S D A U G H TE R  PATHTJKUTTI

AND OTHERS (DEFENDANTS Nos 1 TO 8 AN3> 10), B eSPOMDENTS.*
Oaths A ct—Act JKof 1873, ss. 11,13—Where plaintiff^ agreeing to take oath 

subsequently refuses, Court cannot dismiss suit hut must reoord the fact  
o f refusal under s. 12 a n d  ^proceed with the suit.
Tiie defendant in a suit agreed in the course of the trial to be bound by'' 

tte statement on oath, of the plain.fci'ffi as to certain facts. By an agreeiaenfc 
in writing between the parties the plainti^ agreed to take the oatk as re­
quired on a certain date ; that i£ he failed to do so tJie suit should be dis" 
missed; and that if the defendant prerented the taking o f the oath, there 
slioald be a decree for plaintifli. Before tlxe appointed dajj the plaintiff 
applied to wit hdraw from the agreement, but the Courfc refused the applica­
tion. The plaintifi; failed to iake tte oath, and tlie Court declined to allow 
the plaintiff to adduce further evidence and dismissed the suit :

JSeld, that the Court ought not to hare dismissed the suit, but sliould 
|is.aTe recorded the refusal and the reasons therefore under section 12 of the 
Oaths Act and proceeded with the trial.

The agreement did not amount to an adjustment of the suit so as to bar 
further proceedings in the trial.

Zimayammai y. Muthiah Nadar, (17 M.Zj.JT., 9fc), distinguished.
Vasudeva Shanbog r . Narain Fai, (I.L.E., 3 Mad., 356), followed.

* Second Appeal No. 355' of 1905, presented against the decree of L. Gr. 
Moore, Esq., District Judge o£ South Malabar, in Appeal Silit Ko, 632 
of 1904, presented against the decree of M . K. Narayanaswami
Ayyar, District Munsif of Parapangadi»% Suit No. 888 of Ij?05.



M o ta n  Fer M iix e b , J ., o U te r  : If by tlie aofc of tlie party^ refusing to take
tlie oatli, the otker party has lost evidence which was araxlable to him, the 

PathukUTTI. justified in refusing to allow the former to adduce evidence.
The facts necessary for the report of this case are sufficiently s(4
out in the Judgment.

JT. Naraina Rau for appellant.
Mr. T. Richmond for second to ninth respondents.
J u d g m e n t . — Sir A r n o l d  W h i t e ,  0 . J.— Whilst the plaintiff 

was being examined as a witness, the defendants challenged him to 
make statements on oath as to certain specified facts. By a written 
agreement the plaintiff agreed to tate the oath on a certain date, 
and the parties agreed that i£ the plaintiff failed to take the oath the 
suit should be dismissed, and if the taking of the oath was stopped 
by the defendants’ negligence there should be a decree for the 
plaintiff. The plaintiff subsequently applied for leave to with­
draw from this agreement and leave was refused. It has not 
been contended that there were good grounds for allowing the 
plaintiff to withdraw. No oath was taken. The Court refused 
to allow the plaintiff to adduce any further evidence and dis­
missed the suit. It was argued before us that the evidence which 
had been adduced by the plaintiff before he agreed to take the oath 
was sufficient to warrant a decree being given in his favour. But 

ft ihis point does r ot seem to have been taken in the Court of First 
Instance or before the lower Appellate Court. I  do not think the 
decree of the lower Appellate Court, which affirmed the decree 
of the Munsif dismissing the suit can be upheld. The agreement 
between the parties is of a twofold character. It is, first, an under­
taking by the plaintiff to make an oath, and, secondly, an agreement 
by him that if he fails to do so the suit may be dismissed, A s 
regardslhe undertaking by the plaintiff to make the oath, it seems 
to me that the provisions of the Indian Oaths Act, 1873, are 
conclusive upon the question whether the fact that he afterwards* 
refused to make the oath entitles the defendants to insist that 
the suit shaE be dismissed. Section 8 provides that if a party 
offers to make the oath contemplated by the section the Court 
may administer it. Section 9 provides that if a party offers 
to be bound by such an oath, if it is made by the other party, 
the Court may ask the other party if he will make the oath 
Section 10 provides that if the other party agrees to make the 
oath the Court may administer it, Section 4  provides that the
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•evidence so given (that is, tlie evidence under the oath by which MoYAir 
the other party agreed to be bound under section 9) as against p̂ -rfluKuTH 
the person who offered to be boimd, shall be conclusive proof of 
tSe matter stated. Section 12 enacts that if the party refuses 
to make the oath referred to in section 8 (as I read the section 
this means either the party who offered to make the oath under 
section 8 or the party who agreed to make the oath in response 
to che offer of the other party to be bound thereby under section 9) 
he shall net be compelled to do so, and then makes provision for 
what is to be done in that event. It directs the Court to record 
as part of the proceedings the nature of the oath proposed, the fact 
that the party was asked 1 o make oath and refused, together with 
any reason assigned for the refusal. This section seems to con­
template that the Court shall give such weight as it may think fit 
to the fact that a party has ofiered to make an oath and has after­
wards refused to make it, whilst it negatives the view that the 
refusal to make the oath is in itself a ground for dismissing the 
suit or giving the plaintiff a decree as the case may be. I  do not 
think the undertaking by the plaintiff that if he failed to make the 
oath the suit should be dismissed can be regarded as an adjustment 
of the suit. I  agree with the deciaioa in Vasudum Shanhog v.
Naraina The case of Umayammai  ̂minor ly  his neU friend
AnaihutU A yyakanm  Nadar v. Miithiah Nadar and another(2) 
may be distinguished upon _the ground that in that case there 
was no refusal to make the oath by the party who had offered 
to make it, and section 12 of the Oaths Act did not apply. In 
that ease the plaintiff’s guardian agreed to be bound by the 
defendant’s oath to be made in a certain form whioh required 
something to be done by the plaintiff's guardian. The defendants 
attended for the purpose of making the oath in the form agreed 
tp, but the plaintiff’s guardian declined to perform his part of 
the ceremony and the oath as agreed on was not made for his 
reason.

I  think the decision of the lower Oourts must be set aside and 
the ease remanded to the Court of First Instance to be dealt 
with according to law. Costs in this and the lower Appellate 
Court will abide the event.

(1) I.L.R., 2 Mad., 856. (2) 17 90.
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M otan M iller , J .— I  have arrived at the same oonohision. It may 
be doubted whether section 12 of the Oaths Act was intended to 

Pathukutti.  ̂oase ia which the parties have arrived at an agreement
that one of them shall take an oath, but whether that be so ^r 
not, it would clearly not be right, and it was not suggested before 
us that we ought to compel a man against his w ill to take an 
oath by which he is to allege the existence of particular facts.

The District Judge has treated the agreement here as an 
agreement that neither party shall call any evideuc© other than 
that which the plaintiff is to give upon the special oath That 
is not an agreement by which the suit is adjusted, and I  do not see 
how the Court trying th.e suit is to enforce it, if one of the parties 
breaks it. It is not contemplated by the Oaths Act nor is it 
provided for by the Code of Civil Procedure. The Court must, so 
far as I can see, proceed with the suit. It is not necessary to 
consider what course would be open if the plaintiff’s action had 
resulted in loss of evidence to the defendants: for it is not 
suggested that the defendants were, after the plaintiff’s refusal to 
take the oath, unable to secure any evidence which was available 
to them at the time of the agreement. It is obviously a different 
oase where the Court trying the suit proceeds, in spite of the 
withdrawal od the party who has offered to be bound by the oath,

" to administer,the oath to the opposite party who is willing to take 
it. The oase in Umaymnmai  ̂minor son by his next friend AnaihUti 
j4.yyc(liufmu N ucIqt v . MMthiah JSaduy and a,notheT{\) is an instance 
in point though it hais peculiar features. There, the person offering 
the oath was not allowed to withdraw because the person accepting 
the oath was ready to take it. That procedure is, it may well be, 
contemplated by the Oaths Act, but the agreement here is outside 
the scope of that Act, which is designed to reader conclusive 
evidence taken by consent in a particular way.

It mubt be borne in mind too that in cases like that with 
which we are dealing, the defendant pnmd facie sustains no 
injury by the refusal of the plaintiff to take the oath. In most 
oi the cases tne parties are remitted to their former position with 
this diSerence tnat the defendant has on his side the additional 
evidence offered by the conduct of his adversary. In  the present 
case if the District Judge is right in stating that the facts to

(D17M .L. J.,09. "
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wMch the plaintiff undertook to swear were sufficient to diapoee o £  M o t a n  

the suit, the defendant must, if the oath had heen taken, have P a t s u s u t t i . 

had a  decree made against them.
Unless then by the action of the plaintiff, evidence whioh 

would have been available for the defendants has been lost to 
them (and that is, as I  have said, not here alleged) I do hot think 
the Court, subject, of course, to its discretion to refuse an adjourn­
ment of the trial, is entitled to refuse to receive the evidence for 
the plaintiff, and I therefore concur in the order proposed by my 
Lord, the Chief Justice.

APPELLA.TE CIVIL.
Before Sir Arnold White, Gki“f  Justice  ̂ and Mr. Justice Miller.

SAB A L A  SU BBA KAU (Plaintiff), Appellamt, i 907
Ocoober 24.

K.A.MSALA. TIMKAYYA. and othbbs (Defendants aud Le<3ai 
Bepeesentatiyes of Fie ST Defendant), Eespondents.*

Civil Procedure Cade, Act X I V  of 18S3, ss. 278, 283—Limitation Act,
Act X V  o f  1877, sched. II, art. 11—- Order dismissing claim for  default 
not an order made after investigation and need not he Set aside withitt 
one year under art, 11 of sched, I I  o f  the Limitation Act,

An order dismiasinp: a claim presented ander section 278 of the Code 
of Civil Procedure for default is not an order made after investigation 
within the meaning of that section and is not conclusive under section 283 
of the Code of Ciril Procedure. Article l l ,  scheduld II, of the Limita­
tion Act does not apply to such orders j and the party against whom 
the order is made can maintain a suit to established his right within the 
ordinary period of limitation applicable to such suit, although he has not 
had the order set aside m th ia  one year.

Koyyana CUttemma v. Boosy Gamramma, (I. L. E., 29 Ma^., 225), 
rgferred to.

 ̂ Sarat Ohandra Bisu v. Titrivi Prosad JPal Ohowdry, ( l l  C. W. N.s 
487), approved.

Suit to establish plaintiff’s right to and to recorcr possession of 
plaint property from defendants.
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* Second appeal No. 210 of 1905, presented against the decree of 
A. M. Slight, Esq̂ ., District Judge of Kurnool, in Appeal Suit No. 121 
of 1908, presented against the decree of M .B.Ey J. S. Theagaiaja Ay ja r ,
District® Munsif of JSandyal, ia Original Suit Ho. 43 of 1903.


