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Whitb.O.J., section 15 of the Indian Contract A c t : even if they fall short oi
J. that it may be open to the plaintiff to recover {Narayanmami

----- Reddi v. O&uru Meddii))) ; and we have no doubt tliat here the
payment was made to avoid a threatened distraint and was not

0F| We mnsfc in these oircumslanees suoetitute lor tne aeoree ol
 ̂ the learned Judge a decree declaring the right of the plaintiff

to irrigate free of charge over and above the extent admitted by 
the Government, 36 cawnies 9 visams and 14 ohataks of punjai 
land, and a second crop on 141 cawnies 1 visam and 2 ohataka of 
nanjai and directiBg the refund to him of snoh amount as this 
modification may render necessary.

Aa regards costs we think the plaintiff should recover his costs 
of the appeal and the parties should pay their own costs in the 
Court below.

The Q-overnment Solicitor for the respondents.

A P P E L L A T E  C I V I L .

Before Sir Arnold White  ̂ Chief Justice  ̂and Mr. Justice 
Sankaran-Nair.

THE A.DMINI8TEATOE-GEN ER.AL OP M AD RAS and as such

April 14. t h e  a d m i k i s t r a t o k  o f  t h e  p e o p e e t y  a n d  C r e d i t s

36, iy» 23. OF PaT E IG K  M aO FAD YE N  (D bobased) (P l a in t ii 'p ), A pp e l l a n t .

V.

TH E o f f i c i a l  A8SIG:N1E OF M A D R A S a k b  such T H E  
ASSIGNEE OF THE B E aL  AND 1'EESONAL ESTATE AISD 
EFFECTS OF SIR G-EOEGE GOUGH AEBUXHNOT, an 
I nsoivbnct D ebioe  (D bpenpant), E bspondbnt.*

Contract A c t  X X  o f  1872, s. 253 {10), 263—Indian Insolvency A c t , s , 
In soh en oi/ of sole surviving partney— Official A ssignee tajces su b ject io  
the righ ts and obligations o f  such surviving 'partner.

Ob tiie death, of a partner, the partnership is dissolred under section 
263 (10) of the Indian Contract Act and under seotion 268, the rights an d

(i) (1902) I.L.B., 25 Mad., 64i8. *  Original Side Appeal No. 30 of 1908



cibligations of the partners continue in all things necesaary for the winding W eiuS: O.J.. 
up of the partnership business. amd

It becomes therefore the duty o£ the suryiving partner to wind up the
partnership ; and as between snch partner and the representa^ire of the ________ L,
deceased partner, the former has, by virtue of this oyerriding duty, the ABdilwrs-
power, it necessary, for the purpose of winding up the partnership business, t e a t o e *
to oontinne the business, to borrow moneys or to sell the partnership GENEBiLOF
assets, real or personal. Madea.8

On the insolvency of the surviYing partner, the interest of the insolvent o ppicia .l
in the partnership vests in Official Assignee, under section 7 of tlie Indian AasiaifBB of
Insolvency Act, subject to the obligation of the surviving partner to witid VEadbas,
up the partnership. The rights incidental to such obligation, ,the right 
to realise the partnership assets and do all things necessary to wind up the 
partnership also vest in the Official Assignee.

The right and obligation of the insolvent as surviving partner can he 
made available for the benefit of the firm in the insolvency proceeding's 
under the vesting order and it is not necessary for the Official Assignee to 
institute a suit against the representative of the deceased partner for 
winding up the paFtnership.

O r ig in a l Side appeal from  the judgm ent of Wallis, J., dated 24th,
January 1908, in the exercise of ordinary original civil jurisdiction 
of this Court in Civil Suit No. 90 of 1907.

The facts are stated in the judgment o£ the learned Judge 
appealed against. The material portions are aa follows.

‘ ‘ This is a suit by the AdraiDiptrator-GI-eneral of Madras aa 
administrator of Patrick Maofadyen, deceased, against the 
Official Assignee of Madras as assignee of the real and personal 
estate of Sir George Arhuthnot, an insolvent-debtor, for a deola- 
ration that the plaintiff as representative of the side Patrick 
Maofadyen is entitled, to a half share in all the Indian assets of 
Arhuthnot & Co., under which ptyle the deceased and Sir George 
Arhuthnot carried on business together with John Montgomery 
Young, who, it is agreed for the purposes of this suit, was only a 
salaried partner and had no share in the partnership property.
The facts so far as material are that on Saturday, 20th. October 
1906, 1 atriok Maofadyen died in London, that on Monday 22nd 
October the surviving partners filed their petition and a yestjog 
order was made in Madras and that on 5th March 1907 Letters 
of Administration Limited to t)ie Presidencies, of Madras, Bengal 
and Bombay as defined in Act II  o£ 18’’ '4 were granted to the 
plaintiff of the property and credits of the said Pa.ti’iok Macfadyi^fe 
It may also be mentioned that the insolveucy petition wap 
firet filed in the name of Patrick Maofadyen as well as the otJier
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Weits O.J., two partners, but in consequeuoa of its having' beea ascertained 
S before the filing of the petition, the petition ani
Katb, J. the vesting order were amen.ded by striking out his name and 
Adminis proceedings against him were annulled so that they do not
TBiTos- afieot the present question. The ilefenlant’s plea is tha*-the legal 

estate in the moveable and immoveable properties of the firm of 
Arbuthnot & Oo. was vested in the three partiiers although one 

A s b ig n e e  o f  them had no beneficial interest therein, and that on the death of 
M a d e a s .  Patrick Macfa-iyen the said moveables and iaunoveables remaine>l 

VQ'ted in the surviving partners who alone had power co deal with 
them for the purj.oses of winding up the business, and that by 
virtue of tlje vesting order they became vested in the defeodant 
for the benefit of the creditors and that the plaintiff has only a 
right to have the business wound up and an aocount taken and to 
leceiye a half share of any surplus assets, which in this case do 
not ©sist.

In India under section 263 of the Indian Contract Act after 
a dissolution the rights and obligations of the partners continue 
in all things necessary for winding up the business of the partner­
ship. Under this section the surviving partners have, I think, the 
right to realise the partnership propeity for the purposes of 
meeting its liabilities, 'i he section says nothing of the represeuta- 
tives of the deceased partner and I cannot see why in India any 
more than in England the representatives of the deceased partner 
should be held to have more than a claim to share in the surplus 
assets and this was recently held to be so by Subramaniya Aiyar, 
J i n  the present insolvency. It is however necessary to consider 
the bearing of seotion 45, Indian Contract Act, in this question. 
All the High Courts except that of Calcutta are agreed that this 
section does not prevent surviving partners from suing for 
partnership property without joining the representatives of a 
deceased partner (9 Allahabad, 486 | 17 Bombay, 6 ; 17 Madras, 
108 confra ; 18 Oalcafcta, 86). This ruling appears to rest on the 
view that section 45 embodies a rule of substantive law abolishlog 
among joint contractors generally the Jti'-s aocresendi which was 
never applied to partners and so putting other joint oontraotors 
6n the same footing as partners in this respect, and should not be 
read as affecting the rule by which the surviving partners are 
entitled to realise and distribute the partnership assets lea?ijig 
it to the representatives of a deoeased partner if dissatisfied to fiqie
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for a winding up and get a Heeeiver appointed to recover the W h it e ,  C.J.,
partnership assets. SikkI ban-

If then the plaintiff as representative of Patrick Macfadyen N a ie ,  J . 

would have had no right to inierfere with the surviving partners 
in the vviudiog up except by the institution (>i a suit for winding t k a t o e -

up, it is not apparent w!iy the siibaeqiiont insolvency of the 
surviving partners should give him such a right as claimed in the «•
plaint, even it the right to wind up the partnership did not pass to A s s ig s b e  op  

the Official A îsignee on the insolvency of the surviving parlners. M a d b a s .

I am however of opinion that it did so p a s s  whet.hev under 
8 G (tion  7 or section 30 of the Insolvency Act. The right of a 
father to dispose of his sons ’ share in ancestral immoveable property 
for the payment of his debts has b e e n  held to p a ss  under section 
7 to the Official Assignee in his insolvency in 7 l i o m b a y ,  441 and 
this was followed in 19 Madras, 74 whioh again was followed in 21 
Bombay, 205, the case of a Joint family b u s in e s s . The words 
of section 7 are that ‘ all the resil and personal estate of such 
petitioner and all debts due to hini and all the future estate, right, 
title, interest and trust of the said petitioner in or t(' any personal 
estate or effects whioh such petitioner maj- purchase or which may 
revert descend be devised or "bequeathed or come to him and all 
debts growing due to him before the Court shall have mads its 
order in the nature of a certificate do vest in the Official Assignee.

I am inclined to think that these words are large enough to 
pass the entire interest whioh the surviving partners have in the 
whole of the partnership assets to the Official Assignee. I f how­
ever it shouli be held that as regards the share of the deceased 
partner in any part of the partnership property tho'^survivors have 
only a power of disposal in satisfaction of the partnership debts 
and discharge o f their own personal liability thereon, then, I am 
of opinion that such power oi disposal which arises as incident to 
the contract of partnership is a power within the meaning of 
section 30 and passes to the Official Assignee under that seotiou.
In this connection I  may observe that In re' Bourne, 1906, 1 
Oh., 113 Mr. (now Lord) Justice Farewell, the anthoir of the 
Standard work on Powers, speaks of the rights of the surviving 
partners over th.e whole partnership assets as powers. I f  they are 
powers they are powers which the' surviving partners co’tild 
certainly execute for their own benefit, the beaefit bfesiiag Ihe 
discharge of their personal liability for the partner^fp
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W h i t e . O . J . ,  view is taken it follows that the suit must be

S nkI ean
Haib, J. C , F . N a p i e r  for appellant.
AwiKis Chariar for respondent.
TBATOR* Judgment (The C h ief J u s tice )—The point raised in this

^ m 1deas°  ̂ease is "by no means free from difficulty.
V. The eifeot of the death of Mr. Macfadyen was to dissolve the

Assiqkm OF partnership, Indian Contract Act, section 253 (10), After the
MiDBAS. dissolution, the rights and obligations of the partners coufinued in 

all things necessary for winding up the bussinesa ot the partner­
ship ('section 263). Mr. Napier, ou behalf of the appellant, did 
not contend that Sir Q-eorge Arbuthnot as the surviving partner 
had not the right to realize the property of the partnership and 
discharge its liabilities. I may omit Mr. Young’s name since 
it ia not disputed that Sir George Arbuthnot and Mr. Macfadyen 
were alone interested in the partnership assets Mr. Young being 
what is known as “ a salaried partner,” Mr. Napier ’̂s argument was 
that this being personal right, based on the mutual confidence 
between the partners (see Lindley on “ Partnership,”  7th edition, 
page 648) it did not pass to the Official Assignee, and that for the 
purpose of realizing the estate the only course open to the Official 
Assignee (there being no provision in the Indian Insolvency Act, 
which corresponds to section 125 of the English Bankiuptcy 
Act, 1883j was to bring a suit against the Administrator for the 
winding up of the partnership 

I  do not think it can be disputed that, on the death of Mr, 
Macfadyen, it became the duty of Sir George Arbuthnot to wind 
up the partnership. Vaugham Williams, L. J , Iti re Bourne(V) 
puts the law thus—“ The real truth of the matter is that, 
leaving out all questions of legal estate, there is, as between the 
BUiviviiig partner and the representatives of the deceased partner, 
an overriding duty to wind up the partnership assets and to do 
Buoh acts as are necessary for that purpose, and if it is necessary 
for that winding up either to continue the business or borrow 
money or to sell assets, whether those assets are real or personalj 
the right and the duty are co-extensive.”

I take it that if Sir George Arbuthnot instead of filing Mb 
insolvency petition had as surviving partner entered into a private

(1) (1906) 2 Ch., 480.



arrangeraent with the firm’s creditors for the purpose of winding W h i t e , O.J., 
up the business, he could have done so without bringing a suit for 
winding up, and that Mr. Maofadyen’s representative would N aie, .J.

have been bound thereby. Does it make any difference if the 
business is wound up in insolvency prooeediugs instituted by tho t e a t o e -

aurviving partners. It would appear from the judgment of the 
House of Lords in Lovell v. Beauchamp(V) th vt the rule that 
when a receiving order is made against a firm of which one ^ s s i g n s e  o p  

partner is a minor an adult partner has the right to insist Madbas.
that the partnership assets shall be applied in payment of the 
liabilities of the partnership, and that until these are provided 
for no part of them shall be received by the infant partner, can 
be made available for the benefit of the creditors in bankruptcy 
proceedings. I  think the right and obligation of Sir George 
Arbuthnot as surviving partner can be made available for the 
benefit of the firm in the insolvency proceedings under the vesting 
order made against the firm. In Seton on Judgments a ad Orders, 
vol. I l l ,  page 2190, the law is thus stated. Where all the 
surviving partners or a sole surviving partner beoome bankrupt, 
the proper forum for the decision of all questions relating to the 
estate is the Court of Bankruptcy and an action on the part of 
persons claiming under the deoeased partner will be restrained by 
injuaction ; secus, where the survivors or any of them remain 
solvent: ex par te Q-orden, Morley v. WhUe{2). Lord Lindley says,
“ I f  there is only one partner living in this country his co-partners 
being either deed or abroad, and he becomes bankrupt, the trustee 
in that case winds up the affairs of the partnership as well as the 
private afPairs of the bankrupt.”  Lindley on ‘ Partnership/ 7th 
edition, page 740. The estate which vested in the Official 
Assignee was as it seems to me Sir Gleoige Arbuthnofc’s interests 
in the partnership assets but this interest was subject to the 
obligation to realize the property of the partnership and to 
disftharge its liabilities.

I f  Sir Q-eorge Arbuthnot’s right was a personal right and 
nothing more, Mr. Napier’s argument would have been moze 
difficult to answer. But the right was subject to the corrtlative 
obligation and it seems to me the Official Assignee took the estate 
subject to this obligation. Aesuming Mr. Macfadyen’s interest in
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W e i t E ,C .J , ,  th e  partnership assets became vested in  h is  administrator o u  his 
‘̂ ankT ban interest was subject to the obligation bn the surviving

N'aib.J. partner to sell the partnership property to pay the partnership 
ADjraxs- I think this obligation devolved upon the OfBoial Assignee
T̂BATos* as an incident of the estate which vested in him under section 7 

of the Ii.solvenov Act.
Ofsioi l 1 think the ease {Erase)' v. Ker8haw{l)) on which Mr Napier 

AssraNBE OP relie i is distinguishable. In that case an injun(?tion was granted 
Mai'eam. A.Bsiguee in Bankruptcy of an insolvent partner restraining

a judgmeut-oreditor of a soivtnt partner who had purchased 
the interest of the solvent partner in partnership goods from 
delivering the goods to a purchaser under a sale which the 
judgment-ereditor professed to have made.

All that that case decided was that the power of a solvent 
partner upon the bankruptcy of his co-partaer to sell the partner­
ship pxOj'erty cannot be transferred.

As it seems to me the decision might well have proceeded on 
the shoit ground thut the surviving partner’s right to sell is for 
the purpose of winding up the p irtnership and not for the purpose 
of satisfying the separate debt of the surviving partner. I think 
the principle of ihis decision does uofc af>ply when the estate of 
an insolvent suvviving partner vests in the OjBficial Assignee. It 
vests subject to the obligation which the surviving partner, as 
surviving partner was nnder, viz., an obligation to wind up the 
partnership busiiieBs.

I do not wish to be taken to dissent from the grounds on 
which Wallis, J., based his judgment, but I prefer to rest my 
judgment on the ground which I have stated.

I  think this suit was rightly dismissed by Wallis, J., and I 
would dismiss this appeal with costs. I certify for two ooimsel.

Si.KKARA.N-NAIR, J.— am not prepared to differ.
Attorneys for appellant— Messrs. Devid ^ Brightwell.
Attorneys for respondent—Messrs. King ^
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