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Warre.0.J., gection 15 of the Indian Contract Act : even if they fall short of
M::fﬁn j. that it may be open to the plaintiff to recover (Narayanasams
——  Reddi v. Osuru Reddi(1)) ; and we have no doubt that here the
LU%OH::E payment was made to avoid a threatened distraint and was not
v voluntary

smﬁﬁm Wo must in these circumstances substitute for the decree of
Smf:;:'!i?n the leained Judge a decree declaring the right of the plaintiff
to irrigate free of charge over and above the extent admitted by
the Government, 36 cawnies 9 visams and 14 chateks of punjai
land, and a second crop on 141 cawnies 1 visam und 2 chataks of
nanjai and directing the refund to him of such amount as this

modification may render neeessary.
Ag regards costs we think the plaintiff should recover his costs
of the appeal and the parties should pay their own costs in the

Court below.

The Government Solicitor for the respondenta.

APPELLATE CIVIL.

Before Sir Arnold White, Ohief Justice, and My, Justice
Sankaran-Nair.

 1o0p THE ADMINISTRATOR-GENERAL OF MADRAS iND as suom
Apiil 14, THE ADMINISTRATOR OF THE PROPERTY AND CREDITS
18,18, 23. OF PATRICK MACFADYEN (Dxceasep) (PLAINTIFF), APPELLANT.

v,

THE OFFIOIAL ASSIGNEE OF MADRAS ixp svee THE
ASSIGNEE OF THE REAL AND I'ERSONAL ESTATE AND
EFPFEOTS OF SIR GEORGE GOUGH ARBUIHNOT, ax
Insorvenoy Dxsror (DErexpant). RESPONDENT.* '

Contract Act IX of 1872, s. 953 (10), 963~Indian Insolvency Act, s, 7=
Insolvency of sole surviving partner—Official Assignee takes subject 1o
the rsghb‘s and obligations of such surviving partner.

On the death of a partner, the partnership is dissolved under section
258 (10) of the Indian Contract Act and under section 268, the rights and .

1) (1892) L.L.R., 25 Mad,, 548, * Original 8ide Appeal No, 30 of 1908 : .
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abligations of the partners continue in all things necessary for the winding
up of the partnership business.

It becomes therefore the duty of the surviving partner to wind up the
partnership ; and as hetween such partner and the representative of the
deceased partner, the former has, by virtue of this overriding duty, the
power, if necessary, for the purpose of winding upthe partnership business,

to continne the business, to borrow moneys or to sell the partnership
assets, real or personal.

On the insolvency of the sarviving partner, the interest of the insolvent
in the partnership vests in Official Assignee, under section 7 of the Indian
Insolvency Act, subjeet to the obligation of the surviving partner to wind
up the partnership. The rights incidental to such obligation, ., the right
to realise the partnership assets and do &ll things necessary to wind up the
partnership also vest in the Offisial Assignee.

The right and obligation of the insolvent as surviving partner can be
made available for the benefit of the firm in the insolvency proceedings
under the vesting order and it is not necessary for the Official Assignee to
institute a suit against the representative of the deceased partner for
winding up the partnership.

Orteinat Side appeal from the judgment of Wallis, J., dated 24th
Jaunuary 1908, in the exercise of ordinary original eivil jurisdiction
of this Court in Oivil Suit No. 90 of i907.

The facts are stated in the judgment of the learned Judge
appealed against. The material portions are as follows.

“This is a suit by the Administrator-General of Madras as
administrater of Patrick Macfadyen, deceased, against the
Offigial Assignee of Madras as assignee of the real and personal
estate of Sir George Arbuthnot, an insolvent-debtor, for a deola-
ration that the plaintiff as representative of the side Patrick
Maefadyen is entitled to a half share in all the Indian assets of
Arbuthnot & Co., under which style the deceased and Sir George
Arbuthnot osrried on business together with John Montgomery
Young, who, it is agreed for the purposes of this suit, was only a
salaried partner and had no share in the partmership property.
The facts so far as material are that on Saturday, 20th October
1906, iatrick Macfadyen died in London, that on Monday 22nd
October the surviving partners filed their petition and a vesting
order was made in Madras and that on 5th March 1907 Letters
of Administration Limited to the Presidencies, of Madras, Bengal
aod Bombay as defined in Act IT of 1874 wore granted to. the
plaintiff of the property and credits ofthe said Patrick Macfadyen.
It may also be mentioned that the insolvenoy petition was at;
first filed in the name of Patrick Macfadyen as well as.the. other:
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Wars, C.J., two partners, but in consequence of its having been ascertained
AND  ihat he had died before the filing of the petition, the pelition anl

SANEARAN- . . .
Naz, J. the vesting order were amended by striking out his name and
Avginms.  the proceedings agzx,insjt him were annulled so t}?at they do not
rrator-  affect the present question. The defemlant’s plea is thatthe legal
GENEBAL O <tate in the moveahle and immoveable properties of the firm of
v Arbuthnot & Co. was vested in the three partners although one

gs(g)f:f;g;“w of them had no beneficial interest therein, and that on the death of
MapRas.  Pgtyigk Macfadyen the said moveables and inunoveables remaine.l
vested in the surviving partners who alone had power co deal with
them for the purj.oses of winding up the business, and that by
virtue of the vesting order they became vested in the defendant
for the benefit of the creditors and that the plaintiff has only a
right to have the business wound up and an account taken and to
receive a half share of any surplus assebs, which in this case do
not exist.
In India under section 263 of the Indian Contract Aet after
a dissolution the rights and obligations of the partners continue
in all things necessary for winding up the business of the partner-
ship. Uunder this sectisn the surviving partners have, Lthink, the
right to realise the partnership propeity for the purposes of
meeting itsliabilitiss. ‘lhesection says nothing of the represeuta-
tives of the deceased partner and I cannot see why in India any
more than in England the repregentatives of the deceased partner
should be held to have more than a elaim to share in the surplus
assets and this was recently held to be so by Subramaniya Aiyar,
J., in the present iusolvency. It is however necessary to consider
the bearing of section 45, Indian Contract Act, in this question.
All toe High Courts except that of Caloutta are agreed that this
seotion does' not prevent surviving partners from suing for
partnership property without juining the representatives of a
deceased partner (S Allahabad, 486 ; 17 Bombay, 6 ; 17 Madras,
108 eontra ; 18 Caloutta, 86). T'his ruling appears to rest on the
view that section 45 embodies a ruls of substantive law abolishing
among joint contractors generally the Jus aceresendi which was
never applied to partners and 8o puiting other joint ooﬁtraotozs
6n the same footing as partners in this respect, and should not be
read a8 affecting the rule by which the surviving partners are
entitled to realise and distribute the partnership assets leaving
it to the representatives of & deceased partner if dissatisfied to sue
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for a winding up and get & Receiver appointed to recover the Warrs, C.J.,

partnership assets. 3 AND
Te e : ) ANEARAN-
If then the pluintiff as representative of Patrick Maefadyen Nars, J.

would have had no right to interfere with the surviving partners , ~ -~
in the windiag up excopt by the institution of & suit for winding weatos-
up, it is not apparent why the subsequent insolvency of the mﬁfﬁ;i;ﬁ
surviving partners should give him such a right as claimed in the OFF;)(;[AL
plaint, even it the right to wind up the partnership did not pass to gssreven or
the Official Assignee on the insolvency of the surviving parlners. Mapras.
I am however of opinion that it did so pass whethev under
section 7 or section 30 of the [nsolvency Act. The right of a
father to dispose of his sons’ share in ancestral immoveable property
for the payment of his debts has been held to pass under section
7 to the Official Assignee in his insolveney in 7 Bombay, 441 and
this was followed in 19 Maedras, 74 which again was followed in 21
Bombay, 205, the case of a Joint family business. The words
of section 7 are that ‘all the real and persomal estate of such
petitioner and all debts due to him and all the future estate, right,
title, interest and trust of the said petitiomer in or to any personal
estate or effects which such petitioner may purchase or which may
revert descend be devised or bequeathed or come to him and all
debts growing due to him before the Court shall have mads its
order in the nature of a certificate do vest in the Official Assignee.
I am inclined to think that these words are large enough to
pass the entire interest which the surviving parfuners have in the
whole of the partnership assets to the Official Assignee. If how-
ever it shoull be held that as regards the shaie of the deceased
partner in any part of the partnership property the.survivors have
only a power of disposal in satisfaction of the partnership debts
and discharge of their own personal 1iability thereon, then, I am
of opinion that such power of disposal which arises ag incideut” to
the contract of partnership is a power within the meaning of
seotion 30 and passes to the Official Assignee under that section,
In this connection I may ohserve that In re” Rourne, 1906, 1
Ch., 113 Mr. (now Lord) Justice Farewell, the author ‘of the
Standard work on Powers, speaks of the rights of the surviving
partuers over the whole partnership assets ag powers. If they are
powers they are powers which the surviving partners. could
certainly exeoute for their own benefit, the benefit being ‘the
discharge of their personal liability for the partnership debts:
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Warze, .., Whichever view is taken it follows that the suit must be

SAN:{T;AN dismissed.”
N, J. C. F. Napier for appellant.
M. A. Tirunarayana Charias for respondent.

ApwiNis. . . . .
mn:;oa- Jupamest (Tme Cuier Justice) —Tlhe point raised in this
G%ﬁiﬁsw case is by no means free from difficulty.
v, The effect of the death of Mr. Macfadyen was to dissolve the

Agﬁ;}:}:zp partnership, Indian Contract Act, section 253 (10). After the

Mavras.  Qiggolution, the rights and obligations of the partners continued in
ell things necessary for winding up the bussiness of the partner-
ship fsection 268). Mr. Napier, ou behalf of the appellant, did
not contend that Sir George Arbuthnot as the surviving partner
had not the right to realize the property of the partnership and
discharge its liabilities. I may omit Mr. Young’s name since
it is not disputed that Sir George Arbuthnot and Mr. Macfadyen
were alone interested in the partnership assets Mc. Young being
whatis known as o salaried partner,”Mr. Napier’s ergument was
that this being a personal right, based on the mutual confidence
between the partners (see Lindley on “ Partnership,” 7th edition,
page 648) it did not pass to the Official Assignee, and that for the
purpose of realizing the estate the only course open to the Official
Assignee (there being no provision in the Indian Insolvency Aet,
which corresponds to section 125 of the Iinglish Bankruptey
Act, 1883) was to bring a suit against the Administrator for the
winding up of the partnership

I do not think it can be disputed that, on the death of Mr,
Maofadyen, it became the duty of Sir George Arbuthnot to wind
up the partnership. Vaugham Williams, L.J, In re Bourne 1)
puts the law thus—*The real truth of the matter is that,
leaving out all questions of legal estate, there is, as betweon the

- surviving partner and the representatives of the deceased partner,
an overriding duty to wind up the partnership assets and to do
such acts as are necessary for that purpose, and if it is necessary
for that winding up either to continue the business or borrow
money or to sell assets, whether those assets are real or personal
the right and the duty are co-extensive.”

L take it that if Sir George Arbuthnot instead of filing his

- insolveney petition had as surviving partner entered into a private

(1) (1906) 2 Ch., 480.
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-grrangement with the firm’s creditors for the purpose of winding Waire,C.J.,
up the business, he could have done so without bringing a suit for SAN‘:ZII.]:{.AN-
winding up, and that Mr. Maofadyen's representative would Nz, J.
kave been bound thereby. Does it make any difference if the Apatings.
business is wound up in insolvency proceedings instituted by the rrazoz-
surviving partners. It would appear from the judgment of the Gﬁffgﬁ‘sw

House of Lords in ZLovell v. Beauchamp(l) th.t the rule that v
. . . . . Orrrcian

when & receiving order is made against a firm of which one gsggnxs or
partner is a minor an adult parfner has the right to insist MapRss.
that the partnership assets shall be appiied in payment of the
liabilities of the partnership, and that until these are provided
for no part of them shall be received by the infant partner, can
be made available for the benefit of the creditors in bankruptey
proceedings., I think the right and obligation of Sir George
Arbuthuot a8 surviving partuer can be made available for the
benefit of the firm in the insolvency proceedings under the vesting
order made against the firm. In Seton on Judgments and Orders,
vol. IlI, page 2190, the law is thus stated. Where all the
surviving partners or a sole surviving partner become bankrupf,
the proper forum for the decisiun of all questious relating to the
ectate is the Court of Bankruptey and an actiom on the part of
persons olaiming under the deceased partner will be restrained by
injunction ; seous, where the survivors or any of them remain
solvent: ex par¢e Grorden, Morley v. White(2). Lord Lindley says,
“If there is only one partner living in this country his eo-partners
being either deed or abroad, and he becomes bankrupt, the trustee
in that case winds up the affairs of the partnership as well as the
private affairs of the bankrupt.” Lindley on ¢ Partnership,” 7th
edition, page 740. The estate which vested in the Official
Assignee was as it seems to me Sir Geoige Arbuthnot’s interests
in the partnership assets but this interest was subject to the
obligation to realize the property of the partnership and to
discharge its liabilities.

1t Sir George Arbuthnot’s right was a personal right and
nothing more, Mr. Napier’s argument would have been moze
difficult to answer. But the right was subject to the oorrclative
obligation and it seems to me the Official Assignee took the estate
subject to this obligation. Assuming Mr. Macfadyen’s interest in

(1) (1894) A.C., 607. ~ (2) (1872) L.R,, 8 Ch., 214,
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the partnership assets became vested in his administrator on his
death that iuterest was subject to the obligation on the surviving
partner to seil the partnership property to pay the partnership
debts. I think this obligation devolved upon tie Official Assignee
as an ineident of the estate which vested in him under section 7
of the Irnsolvenocy Act.’ _

I think the case { Fraser v. Kershaw(1)) on which Mr Napier
reliel is distinguishable. In that case an injunction was granted
to the Assiguee in Binkruptey of an insolvent partner restraining
a judgment-creditor of a solvent partner who had purchased
the interest of the solvent partmer in partnership goods from
delivering the gcods to a purchaser nnder a sale whioh the
judgment-creditor professed to have made.

"All that that case decided was that the power of a solvent
partner upon the bankruptey of his co-partner to sell the partner-
ship pro erty cannot be transferred.

As it sesms to me the decision might well have praceeded on
the shoit ground that the surviving partner’s right to sell is for
the purpose of winding up the prtnership and not for the purpose
of satisfying the separate debt of the surviving partner. I think
the principle of 1his decision does not apply when the estate of
an insclvent surviving partmer vests iu the Official Assignee, It
vests subject to the obligation which the surviving partner, as
surviving partver was under, viz., an obligation to wind up the
partnership business,

I do not wish to be taken to dissent from the grounds on
whieh Wallis, J., based his judgment, but I prefer to rest my
judgment on the ground which [ have stated.

I think this suit was rightly dismissed by Wallis, J., and I
would dismiss this appeal with costs. I certify for two counsel.

8axkarAN-Nair, J.—I am nct prepared to differ.

Attorneys for appellant—Messrs, Devid & Brightwell,

Attorneys for respondent—Messrs. King & Jossaiyn,

Q) (1886) 2 K. & J., 496.



