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stated in his evidence that the sixth defendant made the payment Ware,C.J.,
from the funds of the joint shop and that the shop accounts ﬁfﬁﬁ‘;pgf‘
contained an entry of the payment The accounts not having —_

been produced the statement as to what they contained was of “;’iﬂ“ﬁ“"
course not evidence, and we are not prepared to hold on the Prirax

strength of ths statement of this witness that the amount wasgy Rv'h ML
paid from the funds of the shop and that the sixth defendant wasRaMasarmax
in fact nuthorized by the other members of the firm to make the Omatrize.
payment so as to render them chargeable.

The decree of the lower Appellate Court must be set aside so
far as the second defendant, appellant, is concerned. The piaintiff

must pay the costs of the second defendant in this Court and in
the lower Appellate Court.

APPELLATE CIVIL.

Before Mr. Justice Sankaran-Nair and My, Justice Pinhey.

NYNAPPA SERVAIL anp ormers (Derespvaxts Nos. 1 10 6 AND 7), 1908.
APPELLANTS, - December I,

10.
o, *

VEERAN Axp ormErs (Prarwrires Nos, 1 10 12, Drreypants Nos. 10
AND 11 axp Sixra DeresDaNT’s REPRRSENTATIVE), REsponDENTS.¥

Landlord and tenant — Right of melvaramdar fo distribute wat er—=The right
of the ryot lo the customary supply of water is proprietary

As between the melvaramdar and the owner of the kudiv ram, the xight
of the latter to the customary supply enjoyed by him iz proprietary and
not contractual The former cannot by any agreement with third parties
derogate from such right and the kndivaramdar ean sue such third parties
for an infringement of his right, '

The right of such kudivaramdar is different from that of an ordinary
Government ryot. The Crown has, unlike the melvaramdar, the right to
revise the assessment and fo distiibute water in the interests of the general
public, subject to the claim of the ryot for a supply suﬁicxent for his

requirenients,

SrconD APPEAL agmnsﬁ the decree of S. Ramasawmi Ayyangar,
Subordinate Judge of Madura (East), in Appeal Suit No. 70 of
1905, presented against the decree of 8. Raghava Ayyangar
Distrtet Munsif of Slvagauga, in Original Suit No. 317 of 1908..

* Second Appeal No, 290 of 1906
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THE INDIAN LAW REPORTS. [VOL, XXXII..

The plaintiffs were the kudivaramdars of village M. of which
the tenth defendant was the melvaramdar. The landsin M., have
from time immemorial been irrigated by a certain tank to the
exclusive use of which tle plaintiffs had asquired a prescriptive
right. The defendants Nos. 1 to 5 had by agreement with tenth
defendant converted some lands in village N. into wet lands and
dug a channel {rom the tank, by which they irrigated the said
lands in N.

The plaintiffs sued for a permancnt injunction to restrain such
use by defendants Nos. 1 to 5 ; to ecomple them to fill the channel
and for other reliefs. :

The District Munsif passed a decree for plaintiffs granting the
reliefs claimed.

The decres was confirmed in appeal.

Detendants Nos. 1 to 5 and 7 appealed to the High Court.

8. Srinivase Ayyengar for appellants '

8. Qopalasawmi Ayyangar for first to tenth respondents.

Jupemexnr.~—The plaintiffs represent the kulivaramdars of the
village of Maruppanandal of which the tenth defendant as the trustee
of Tirukkalakudi devastanam is the melvaramdar. The lower
Courts have held that the defendants Nos. 1 to 7 and the tenth
defendant ere not entitled to irrigate certain lands in the Nettan-
dal village with the water of the tank in the plaintiffs’ village.

It is fund that the lands of the plaintiffs have been cultivated
as wet lands from time immemorial ; that the water in the tank is
hardly sufficient to irrigate them and the supply of this tank water
for the irrigation of other lands must therefore nece sarily cause
damage to the plaintiffs. It is also found that the lands held by
the defendants Nos. 1 to 7 in the Nettendal village, which under
an agreement with the tenth defendant, they are aftempting to
imigate with this tank water, are new lands whieh were not
hitherto supplied with water from this tank.

It is now argued on behalf o1 the defendants Nos. 1 to 7, the.
appellants before us, that the relation between the plaintiffs and -
the tenth defendant is only contractual, and therefore the plaintiffs’
remedy, if any, is only against hirg, and the decision in Chinnappa
Mudaliar v. Sikka Naikan(l) is relied upon in support of this
contention. That ruling has reference to the liability of the Crown

(1) (1601) LY.R., 34 Mad,, 36,
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to supply water to a ryot. It dissents from an earlier ruling in Siwkapax-
Rawachandra v. Narayanasami(l) and is dissentsd from in a later [ NAIR 4%D

. . ) . . Pivmey, JJ,
degision by Subrahmania Ayyar, J., 1o Senkarevadiveln Pillai v.
Secretary of State fur India(2). l\sii‘;ﬁ‘
As between the Crown and the ryot different considerations 2.

. . . . 5 .. VEsriN.
may arise. The Crown claims the right of periodieal revisions of

assessment and the right to distribute the water for the bensfit of
the public subject only to the ryots’ claim for such supply as is
sufficient for his requirements nnd, for that purpose, to make the
necessary alterations in the scurces of such supply. The mel-
varamdar has neither the right of such revision of assessment nor
was under any obligation to any other than the ryots of the
plaint village for the distiibution of this tank water.

Whatever might be the case therefore as between the Crown
and the ryot, the right of the vlaintiffs’ kudivaramdars to the
customary supply of water from the tank is a proprietary right
appnrtenant to their ownership of the lands.

In this view of the case we dismissthe second appeal with costs.

APPELLATE OIVIL.

Before My, Justice Benson and Ar. Justice Sankaran-Nair.

VENKATAERISHNAMA CHARLU (DErenpsNT), APPELLANT, 1909,
o January 21,

22
KRISHNA RAO (Prarwrirr), REsPoNDENT.*

Oivil Procedure Code—Act XIV of 1889, s. 244 ~Jurisdiction of Cowrt
to enjertain separate suit in respect of matters falling within s. 24—
Time for objecting fo the maintainability of such swit.

Where matter which ought to be decided in execution under section
244 of the Code of Civil Procedure is tried in a separate suig by the Court
executing the deoree, such Court does not act withount jurisdiotion, as the
section does not affect the jurisdietion of the Court but only prescribes the
form of procedure.

Purmessurce Pershad Narain Singh v. Jankes Kooer (1873) (19 W.R., 90).

Pasupathy Tyer v. Kothanda Rama Iyer, [(1905) (L.L.R., 28 Mad.,
64)], referred to.

't he objeetion should be taken in the original Court.

(1) (1893) LL.R., 16 Mad , 333.  (2) (1905) LL.R., 28 Mad,, 72 at . 81.
* Second Appeal No. 435 of 1906,




