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Finally, it may be pointed out that the first proviso to gection 52
of the Prisons Act lays down that the Distriet Magistrate may
transfer a case for enquiry and trial to any Magistrate of the first
olass. We must take it, in the absence of anything to the contrary,
that the term ** Magistrate of the first class ”’ has the same meaning
in the proviso as in the body of the section. If therefore we
interpret  Magistrate of the first class™ as including a Presidenocy
Megistrate, a District Magistrate must be held empowered to
transfer cases to a Presidency Magistrate. Ordinarily a District
Magistrate has power to transfer cases only to some Magistrate
subordinate to him—oids section 192 of the Code of Criminal
Procedure, and cannot therefore tramsfer a case to a Presidency
Magistrate or to any other Magistrate outside his own districts.
We think the power of transfer given by the proviso to section 52
of the Prisons Aot must be road subject to the linitation imposed
by the Criminal Procedure Code.

We therefore find that the Presidency Magistrate had no
power to try Chota Singh. We set aside his acquittal and direct
that he be discharged as the proceedings before the Presidency
Magistrate were void.

APPELLATE CIVIL-FULL BENCH.

Before Sir Arnold White, Ohief Justice, Mr. Justice Miiler and
My, Justice Abdur Rahim.

GAVARANGA SAHU (PraiNmirr), PETITIONER
v .

UBOTOKRISHNA. PATRO amp orrers (Derexpants anD
Hrs Leair BEPRESENTATIVES), Respoxprnrs. #

Limitation Act, XV of 1877, 5. 4—CQivil Procedure Code, Act XIV af 1882,
s. 54 (b)-~Plaint, though not sufficiently stamped is © plaint® within the
meaning of s. 4 of the Limiiation Act—Sutt not barred when plaint
insufficiently stamped is presented within period of limitation, though
stamp dificieney made good after such period.

- When a plaint is presented on a paper insufficiently stamped within
the presoribed period of limitation, and time is given by the Court under
section 54 () of the Code of Givil Procedure to make good the deficiency

* Civil Revision PetitiontsTo, 446 of 1906,
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Warrs, C.T., ond the deficiency is supplied within the time fixed by the Court, but after
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the period of limitation expired, the suit is not barred by limitation,

The validity of a plaint for the purposes of section ¢ of the Limitation

Ramy, JJ. Actis not dependent on its validity for the purposes of the Court Fees Aot.

—

Venkatramayya v. Irishrayya, [(1897) LL.R., 20 Mad., 319], dissented

GAvaARANGA from.

SAHUD

Jainti Prasad v, Backu Singh, [(1893) LL.R., 15 All., 65], dissented

BoroxpisExa from.

Barro,

Dictum of Sir S, SuBgARMANIA AYVAR in dssan v. Pathumma, [(1899),
1.I.R., 23 Mad., 494], approved and followed,

Preirion, under seotion 25 of Act IX of 1887, praying the High
Court torevise the judgment and decree of V. Runga Row, District
Munsif of Berhampur, in Small Cause Suit No. 208 of 1906,

The Civil Revision Petition first came on for hearing before
Miller, J., who made the following order of reference to the Full
Bench :

Orpir oF REFERENCE.~In this case the plaint was presented
on the last day of the limitaticn period. The suit was not under-
valued, but the Court fee affixed to the plaint was insufficient.
Time was allowed by the Court under seotion 54 () of the Code of
Civil Procedure, and the deficiency was duly made good. The
plaint was filed aad the suit heard and dismissed as barred by
limitation on the authority of Penkatramayya v. Krishnayya(l).

In Surendra Kumar Basu v. Kunja Behary Singh(2), a case on
all fours with the present, Banerji, J., distinguishes Venkatramayya
v. Krishnayya(l) on the ground that in that case the plaint was:
returned to be represented to the Court and was not retained in
the Court. I venture with deference to doubt the reality of
{he distinction. . It would no doubt be real if the plaint had been
rejected on presentation: the document subsequently presented
would then have been a new plaint: but olearly the learned
Judges did not deal with the case on that footing ; Shephard, J.,
at page 321 of the report states expressly that the case is the one
provided for in section 54 (b) of the Civil Procedure Code ; and
the opening sentences of his judgment show that the plaint was
not rejected. If then that case was rightly decided, I think the
decision of the District Munsif in the present case must be upheld.
But that case was dissented from by Sir Subrahmania Ayyar, J.,
in Assan v. Pathumma(3). Sir James Davies, J., who took part in
both cases, distinguishes them on the ground that in the latter case

(1) (1897) TL.R., 20 Mad,, 819, (2) (1900) LL.R., 27 Calc., 814,
(3) (1899) LL.R., 22 Mad., 494,
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there was a mistake by the Court, and adheres to the decision in Wuirg,C.J.,

the earlier case ; he states that he could support that decision by !\“zgr{)@s

additional reasons, but as he did not deem it necessary to dec:de _ Aspwr

the question in his view of the oase, we have unfortunately to RA{I_IE_JJ'
proceed without the assistance of those ar juments. GA‘»éARANGA
ART

On the strength of his view of the case I am asked tohold that o
Sir Subrahmania Ayyar’s opinion was unnecessary for the decision K}iﬁfg;k
of the case and need not be followed ; but clearly that was not Fateo.
the view of the learned Judge himself. In his view, as he
explains at page 501 of the report, ““The present cases cannot be
distinguished from Venkatramyya v. Krishnayya(l), cited for the
appellants, and they should be held to be barred by limitation if
that decision is to be followed.” I think therefore I am bound
to attach to his observations all the weight that is due to any
opinion which he found it necessary to express in order to dispose
of the cage before him,

That opinion was followed in Dhondiram v. Taba Savadan(2),
when 8ir Lawrence Jenkins, CJ., refers to it as supported by
cogent reasoning : Venkatramayya v. Krishnayya(l) was not there
referred to, but I cannot suppose that it was not considered as
Assam v. Pathumma(3) deals with it; at any rate Sir Lawrence
Jenkins, C.J., notices seation 28 of the Court Fees Act, on which
the decision of Shephard, J., is largely based. This case in
Bombay is on all fours with the present case, as is also Moti Salu
v. O haéri Das(4), in which the same decision was arrived af, and
the reasoning there is adopted by Sir Francis Maclean, C.J., in
Surendra Ewmar Buasw v. Kuaja Behary Singh(5). In Yakut un
Nissa Bibee v. Kishoree Mokun Roy(), the decision seems to be
the other way, but Banerji, J., who took part in all three cases,
distinguishes Yakut un Nisse Bibee v. Hishoree Mohun Foy(6), as
dependent on the special circumstances of the case. In Huri
Mohun Oluckerbutts v. Naim ud din Makomed (7}, Petheram, CJ.,
and Ghose, J., followed Moti Saiu v. Chhatri Das(4).

In our own Court I do not find a case on the point siuce
Assan v. Pathumma(3), but the cases cited by Sir Subrahmania
Ayyar, J., in that oase, Papamma Rao v. Sitaramayya(8), as wely

(1) (1897) TL.LR., 20 Mad., 819. (2) (1903) L.L.R., 27 Bom , 330.

(3) (1899) LI R, 22 Mad., 404 (4) (1892) LLR., 19 Calc,, 780.

(5) (1900) LL.R., 27 Cale., 814, (6) (1892) LL.R., 19 Cale,, 747,

(7) (1893) 1.I..R., 20 Gale., 41, (&) Appeal No.139 of 1893 (unreported).
28A
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Waire,C.J., as Chennappa v. Raghunatha(l) and Pateha Saheh v. Sub-Collector
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of North Areot(2), to all of which Parker, J., was a party,
support the view which has been adopted in Bombay and

I\’AHI\I JJ. Caloutta.
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As regards Allahabad, the decision of the Full Bench in
Balkaran Rai v. Gobind Nath Ziwari(3) was dissented from
in Chennappa v. Raghunatha(l) to which I have referred, but was
followed in Jainti Prosad v. Bachu Singh(4), where the two cases
in Moti Sahu v. Chhatri Das and Yakut un Nissa Bibee v, Kishoree
Dlohun Roy(5) are held to be in coufliet. in Durga Singh v.
Bisheshar Dayal(6), Sir John Stanley, C.J., and DBurkitt, J.,
without expressingt heir individual opinion, felt bound to follow
the earlier oases, but in a later case, Hari Rum v. Akbar
Husain(7), Balkaram Rai v. Gobind Nath Tiwari(3), is much
criticised in the judgment of Knox, A.0.J. Though he accepted
and distinguished Juinti Prasad v. Bachu Singh{4), Banerji, J.,
did not find it mecessary to express his opinion on Jaintt Prasad
v. Bachu Singh(4).

The Allahabad Court still seems to hold that unless there is
mistake or inadvertence on the part of the Court, the plaint
oannot be validated as from its date of presentation, for none of
the Judges has dissented from Jaint¢ Prasad v. Bachu Singh(4)
and Sir George Knox, A.0.J., distinguishes it on the ground
that there the mistake was discovered before the plaint was
registered.

The same learned judge, however, at pp, 759 and 760 of the
veport in Hare Ram v. Akbar Husain(7), expresses a view
practicelly identical with that of Sir Subrabhmania Ayyar, J., in
Assan v. Pathumma(8) : he declines to read the Court Fees Aot and
the Limitation Act together, and further holds that even if that
must be done, he will not be justified in reading the word ¢plaint’
in section 4 of the Limitation Aot as meaning a plaint upon which
the proper Court fee has been paid,

As regards the authorities then, support is found in all the
High Courts for the view of Sir Subrahmania Ayyar, J., upon the
question, and the cases in Bombay and Calcutta, except perhaps

(1) (1892) LL.R, 15 Mad., 20 (2) (1892) LLR., 16 Mad., 78,
(3) (1890) L.L.K., 12 AlL, 129. (4) (1893) LI.R.. 15 AlL, 65,
(6) (1892) LL.R., 18 Cale., 780 and 747. (6) (1902) I.L.R., 24 AlL, 220.
(7) (1907) LL.R., 29 AJL., 749, () (1899) IL.L.R , 22 Mad., 494,
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Surendra Kumar Basw v, BKuwe Belary Singh!l) which seems Warrs, C.J,,
to proceed to some extent on the second paragraph of section 28 *‘i‘;}‘f“
of the Court Fees Aot, go as far as he would go. ABDUR
The whole question seems to depend on the meaning to be R“il_i“‘
attributed to the word *“ plaint ” in section 4 of the Limitation Act; Gavirivas
if the insufficiently stamped plaint is a plaint within the meaning Si,f 7
of that section, it follows that whether the insufficiency is due to BomoEmsENA
mistake or not, the document when presented will be useful to AmmO:
save the bar of limitation. Of course, if every insufficiently
stamped plaint received by an officer of the Court is to be pre-
samed to have been received by mistake or inadvertence, the question
will not arise : the second paragraph of section 28 of the Court
Fees Aot will validate the document as from the date of iis pre-
sentation, but the remarks of Sir George Knox, A.CJ, and
Banerji, J., on this subject (Hari Ram v. dkbar Husain(2)),
seem to eonfine the presumption to plaints which have been admit-
ted and registered, and I do not see how it is to be properly
oxtended to cases in which the olficer of the Court has merely
taken the document from the hand of the person presenting it, and
put it on one side for further examination before admission.
And this is what frequently, perhaps usually, happens. The
officer of the Court has not time to serntinize each plaint as soon
as it is presented ; he takes it and as soon as he has time sxamines
it, and if it is insufficiently stamped he does not at once reject it
ander section 54 of the Code of Civil Procedure (Hari Ram v.
Akbar Husain(2)) ; but applies section 54 (b) and fixes a time
for making good the deficiensy. This course is clearly warranted
by the section ; but it can hardly be said that taking without
examination is taking by inadvertence or mistake.
In such cases, and the present is, I think, one of them, the
question which I have propounded does require an answer, and I
agree with Sir Subrahmania Ayyar, J., that the validity of the
plaint for the purposes of section 4 of the Limitation Act is not
dependent on its validity for the purposes of the Court Fees Act.
It seams to me that a dooument purporting to be a plaint and
drawn up substantially in accordance with the provisions of
sections 48 to 52, Code of Civil Procedure, is a plaint, whether if is

(1) (1909) I.L.R., 27 Calc,, 814,
(2) (1907) LI R,, 20 AlL, 749 at pp. 762 and 767,
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stamped or not. It is clear that it does not cease to be a plaint ;
beeause it is not drawn up exactly in ace:rdaace with thoso pro-
visions, ¢ide section 58 (8) (i) and (ii) 'it is a plaint, but an imperfect
plaint. 8o it seems to me, if it is not suffiriently stamped, it is a
plaints but an imperfect plaint. So far as civil suits are concerned,
the plaint of the Limitation Act and the Court Pees Act must be
the plaint preseribed by the Code of Civil Procedure for the insti-
tution of a suit. There is nothing else that it can mean., Then
the plaint, imperfect by reason of being insufficiently stamped, has
no validity by virtue of seetion 28 of the Court Fees Aot for the
purposes of that Act, Now, as was observed by Mahmood, J., in
Balkaran Rai v. Gobind Nath Tiwari(l), the Court Fees Act has
no preamble whereby its purposes can be ascertained, but I do not
think it can be suggested that one of its purposes was to supple-
ment the provisions of the Limitation Act. One of its main
purposes, no doubt, is to levy fees for services to be rendered by
Courts and public officers, and the plaint is not to be effectual for
such purposes until it is duly stamped. The Court will not be
empowered to issue process for the defendant, or to try the suit or
grant relief to the plaintiff, but, if it does any of these things by
mistake or inadvertence, ils proceedings can be validated by pay-
ment of the required fees in the way prescribed by law, To hold
with Shephard, J., that an insufficiently stamped plaint being ad
initio void cannot be validated seems to me, with great deference,
to be running counter to section 25 of the Court Fees Aot and to
section 54 (b) of the Code of Civil Procedure. In neither case, as
I read these sections, ean it be held that the plaint when the
deficiency is supplied is a new plaint.

In my opinion sufficient extent is given to the word ¢ validity ”
in section 28 if it is confined to the purposes of the Act in which
it is found, and I therefore agree with Sir Subrahmania Ayyar, J.,
and the observation of Sir George Knox, A.C.J., to which I
have referred.

I do not overlook the danger adverted to in Jainéi Prasad v.
Bachu Singh(2), where the observations of the learned judges
at pages 73 and 74 of the report conjure up a pioture of a District
Munsif’s Head Clerk dispensing to belated and impecunious
plain tiffs what would amount to extension of limitation periods

(1) (1890) L.L.R., 12 AlL, 129. (@) (1893) LL R., 16 AlL, €6,
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up to one, ten or twenty years; but I cannot but think that had wWarre, C.J.,
the framers of the Code of Civil Procedure had this danger in M:;‘I‘)EB
mind they would have provided against it expressly in the Code, Aspur
and I cannot therefore sccept the existence of the danger as RAH_E’\”'
evidence of any value in favour of the view of the law taken in Gavamaxea
Venkatramayya v. Krishnayya(l), 1 do not say that the danger Sf:m
is unreal, but it can be minimized, if not extinguished, in various  BoTo-
ways, one of which would be by fizing a maximum periodof time KETE;Z?
under section 54 (b) of the Code of Civil Procedure or rather
hereafter uuder Order VII, rule 11, of the new Code of Civil
Procedure ; and after all, if the officer of the Court is disposed to
misconduet, it is not difficult to admit an insufficiently stamped
plaint by an alleged mistake or inadvertence and file it, in which
case the plaintiff also obtains in effect an extension of the
limitation period within which to present a fully stamped plaint.

Ag I am unable to distinguish Venkelramayya v. Krishnayya(l)
on the ground suggested by DBanerji, J., Surendra Kumar Basu
v. Kunja Behary Singh(2), and as opinions in this Court are,as I
have shown, conflicting, I will ask the Chief Justice to refer to a
Pull Bench the question.

“When & plaint is presented on a paper insufficiently stamped,
« within the prescribed period of limitation, and time is given by
“the Court under section 54 (b) of the Code of Civil Procedure to
“make good the deficienay, is the suit barred by limitation, if the
“ Jeficiency is supplied within the time fixed by the Court, but afte,
“the limitation period has expired ?”

The case again came on for hearing in due eourse before the
Full Bench constituted as above, when the Court expressed the
following opinion :—

7. V. Narayanizh for petitioner.

8. Ranganadha Ayyar for second and third 1espondents

Opinion,—We agree with the view taken in the order of
reference and with the reasons upon which it is based. Section
149 of the Code of Oivil Procedure, 1908, is in accordance with
this view.

We answer the question which has been referred to us in the
negative.

(1) (1897) I.L.R., 20 Mad., 819, (2) (1900) I.L.R.. 27 Calc., 814.




