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Werre, C.J., Vythilinga did not give any consent or receive valuable considera-

Mf:l’;n tion. These findings were accepted and the second appeal was
— dismissed with costs.
MupravvERRy
MupsLiag
v.
¥ FeaiLINGs APPELLATE CRIMINAL.
Before Mr. Justice Munro and Mr, Justice Pinkey.
1908. VENKATA SUBB.A REDDI anp axoraer (Perirrowrrs),
September
20, D

Qctober 14.

AYYALU REDDI (Rzsronpexnt).*

Criminal Procedure Code, Act V of 1898, ss. 435, 437 ~S8essions Judge can
order further inquiry on the ground of misappreciation of evidence.

Under sections 436 and 437 of the Code of Criminal Procedure, the
Sessions Judge has power to direct Further inquiry by a Subordinate
Magistrate when, in his opinion, an acoused has been discharged by suoch
Magistrate in consequence of an improper approsiation of evidenes,

Lakshmi Narasappa v Mekala Venkatappa, [(1908) LL.R., 31 Mad,,
133], dissented from.

Queen-Empress v, Balasinnatombi, [(1891) LL.R, 14 Mad, 384]
followed.

Prxririon under sections 435 and 439 of the Cude of Crimigal

Procedure, praying the High Court to revise the order of K. C,

Manavedan Raja, Sessious Judge of Nurth Arcot, in Criminal

Revision Case No. 7 of 1907, setting aside the order of discharge

passed by the Sub.Magistrate of Wandiwash in Calendar Cuse
"~ No. 176 of 1907.

The facts are sufficiently stated in the judgment.

P. 8. Parthesarathi Aiyangar and Q. S, Bumachandra Ayyar
for petitioners

The Acting Publie Prosecutor for the Corwn.

L. A. Govindaraghate Ayyar for respondent.

Orper (Muxro, J.).—In this case certain persons were accused
of theft and discharged by a Sub Magistrate. The Sessions Judge
on revision held that on the evidence the accused persons should -
not bave been discharged., 1Ile therefore set aside the order of
discharge and directed further inquiry. It is contended before
us that the Sessions Judge had no jurisdiction to set aside ihe

:Crimin* al Revision Care No. 271 of 18C8.
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order of discharge on the ground of misappreciation of evidence, Muoxzo
and that on the merits the order of discharge shouald not have Prx é;’;’ i3

been interfered with, ———

VERKATA
The powers of a Sessions Judge in such a case are defined Sussa REpDI

in seotions 435 and 437 of the Criminal Procedure Code Under Avvaro
section 435 a Sessions Judge may eall for and examine the reccrd ~ KEDDI-
of any proceeding before any inferior Criminal Court situate
within the local limits of his jurisdiction for the purpose of satis-
fying himself as to the correctness, legality or propriety of any
finding, sentence or order. Seotion 437 provides that, on exam-
ining any record under section 435, the Ssssions Judge may
direct further inquiry into the case of any person who has been
discharged. Reading the two sections together it seems to ma to
be clear that the Sessions Judge may direet further inquiry in
such a case if he thinks the order of discharge is incorrest, illegal
or improper, and this being so, I am unable to see how it can be
argued that he cannot direct further inquiry on the ground of
misappreciation of evidence if, in his opinion, misappreciation
of the evidence has led to the passing of an incorrect or improper
order of discharge. No restriction is placed by the sections upon
the grounds on which a Sessions Judge may order further inguiry,
and I do not see why wea should read into the sections restrictions
which are not there and which are not imposed by any other
provision of the Criminal Procedure Code. In Queen. Empress v.
B :lasinnatambi(l), the Sub-Magistra‘e had discharged the acoused
on the ground that the evidence was worthless. The Sessions
Judge took a different view of the evidence and referred to the High
Court the question whether it was competent to him to orler
further inquiry, additional evidence not being fortheoming. The
Full Bench answered the question in the atiirmative, There are
sufficient indications in the judgments of the learaed Judges that
they considered misappreciation of evidence to be a good ground
for ordering further inquiry, and indsed misappreeiation of
evidence was the ground on which the Sessions Judge desired
to interfere. I am therefore of opinion that the Sessions Judge
had power to set aside the order of discharge in the present case.
The objeotion on the merits seems to be an after thought, &s
no reference is made to it in the revision petition. Having,

(1 (1891) L.L.R., 14 Mad,, 334,
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however, hesrd the case on the merits, I think the Sessions Judge
has shown sufficient grounds for orvdering further inquiry, and
would dismiss the revision petition.

Pinwgy, J.—The petitioners, the first of whom is the Village
Munsif of Alathur, were accused of the offence of theft in a
building, punighable under section 380, Indian Penal Code, and
discharged by the Sub-Magistrate of Wandiwash. -

Being of opinion that a primé freie case had been made out
against the accused and that it was for them to prove the defence
they set up, the Sessions Judge, North Arcot, under section 437,
Criminal Procedure Code, directed the District Magistrate to make,
either by himself or by any Subordinate Magistrate, further
inquiry into the case.

'We are asked to revise the order of the Sessions Judge. It is
oontended that the Sessions Judge had no jurisdietion to set aside
an order of discharge on the ground of misappreciation of evidenoe,
as the only Court empowered to set aside a flading of fact is the
High Oourt acting under section 439, Criminal Procsdure Code.

This revision petition was, no doubt, filed in consequence of
the decision of Mr. Justice Sankaran-Nair in Lakshni Narasappe
v. Mekala Venkatappa(l). Mr. Justice Wallis, sitting as Judge of
the Admission Court, doubted the correctnass of the above decision
and directed this petition with others to be placed hefore a Divi-
sion Bench. The decision of Mr. Justice Sankaran-Nair follows
that of the Division Bench in Queen- Empress v, Amir Ihan(2) and
of the Caloutta Full Benoh in Hari Das Smmyad v. Sarituda(3).

A perusal of the Caleutta case shows that, in the opinion of
majority of the Judges, the corract procedure for a Sessions Judge
or District Magistrate who disapproved of a finding of fact by a
Sub-Magistrate was not to order further inguiry, but to refer the
ense to the High Court under section 437, Criminal Procedure
Code. Both the decisions quoted were considered by the Full
Beneh of this Court which decided Queen-Empress v, Bala-
sinnatembi and others(4), and while the former was expressly
dissented from, the latter was only partially followed, Mr. Justice
Sankaran-Nair dismisses the Full Bench decision of this Court
with the following observation : * I'his Court in Queen-Empress

(1) (1908) LR, 81 Mad,, 133, (2 (18%5) LL.R., 8 Mad., 338,
(3) (1888) LL.R., 16 Gulo,, 608, (4) (1891) LLR., 14 Mad, 534,
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v. Balasinnatambi and others(l) agreed with the decision of the Muxzuo

Calcutta High Court, but did not indicate in their judgment P,y;;;?,”‘

the nature of the crder to be passed under section 437 that would Venmn

be appropriate to the grounds on which the revisional powers of Susss krpor

the District Magistrate ave to be exercised.” AY;:&LU
In my opinion the learned Judge has misunderstood the Repor.

Madras Full Bench decision, and what he considers an omission

on the part of the Judges was in fact a deliberate refusal to follow

the Calculta ruling in its entirety. Section 4.7, Criminal Proce-

dure Code, makes no provision for a reference to the High Court

at all. Such a reference could only he made under the general

section 488, It is seotion 487, Criminzl Procedure Code, how-

over, that lays down the procedure to be adopi-d by a Sessions

Judge or District Magistrate (and the Iigh Court alse) in the

case of an improper order of discharge in a warrant case triable

by a Magistrate, and the only proccdure preseribed is an order

for further inquiry. It is clear from the answer of the Madras

Judges to the question referred to them that they realised the

error into which the Caleutta Judges had fallen by reading into

section 487, Criminal Procedurs Code, wmatter that it did not

contain. .The question referred was as follows: ¢ Whether, under

secii n 487, Criminal Procedure Code, it is competent to a Dis-

triet Magistrate, Sessions Court or High Court or any of them

to direct further inquiry or a retrial to be held when additional

evidence is not fortheoming.” All the four Judges apswercd

in the affirmative, and three of them further intimated to tho

Sess ons Judge who had made the reference that it was compe-

test to him to order further inquiry wndesr rection 437 in the

particular cnse reported for orders. This latter intimation can

only bave been added to mark their disapproval of the procedure

indicated by the Calcutta Bench. The facts of the caso in Queen-

Empress v. Balesinnatambi and others(l), which are set forth in

the judgment, show that the sole ground on which the Sessions

Judge propesed to interfere wasthat the Sub-Magistrate had not

properly sifted the evidence or, in other words, that he hsd

misappreciated it. 1t the Madras Judges had been prepared

{0 endorse the views of Wilson, J., in Hewi Diss Sanyul v. Sari-

tulla(2) in their entirety, it is cloar that they would have

(1) (1891) I.L.R., 14 3'ad., 834 (2} (1888) L.L R., 15 Calc., 648
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Murzo  informed the Sessions Judge that the appropriate order in the
Pm?ng, 3y, case was not one for further inquiry under seotion 437, but a
—  reference to themselves, as they alone had power to set aside a
SU¥§f§§§1fD1 finding of fact under section 439, Criminal Procedure Code. In
Aveary fact they would have proceeded to deal with the case referred on

Reppr.  the merits and passed the vecessary orders themselves.
I am of opinion that the decision. in Zakshmi Naraswppa v.
Mekale Venka'appa(l) is directly opposed to thaat of the F'ull Bench
of this Qourt in Queen-Empress v. Lalasinnatambi 2) and that it
cannot be foliowed. Lhold that the Seesions Judge had juris-
dietion to make the orler e did in the present case under section
437, and as there is no reason to suppose that he misised the
diseretion vested in him by law, the petition now before us must

be dismiszed.

APPELLATE CRIMINAL.,
Refore Mr. Justice Midler and HMr. Justice Sankaran-Nair,

1908. PALANIANDY GOUNDAN
December 8. 2.
EMPEROR.*

Criminal Procedure Code, Act V of 1898, s. 350—Applicatisn of section to
cases withdrawn from one Magistrate and transferred to another—
¢ Trial® what is within s. 350 (a).

The words of section 360 of the Code of Criminal Procedure ure
applicable to cases in which the case under enquiry on trial is withdrawn
from one Magistrate, who thereupon ceases to exercise jurisdiction therein
and is bransferred to another.

A preliminary ecquiry by a Magistrate into a case exclusively triable
by the Court of Session is not n ‘trial ’ before framing a chn.rge%ithin
section 350 (2) and whero such an enquiry is transferred, the Magisirate is
not bound to rehear the case de novo

Molesh Chandra Saka w. Emperor, [{1908) IL.R, 356 Cale., 4871,
followed.

Prtirion, under sections 435 and 439 of the Code of Criminal
Procedure, praying the High Court to revise the order of
M. Abdul Hie Sahib, Head-quarters Deputy Magistiate of Salem,

in o Criminal Miscellaneous Petition in Petition Revision Case
No. 10 of 1908.

(1) (1£08) LL.K., 31 M.ud, 133. (3) (1891) L.L.R., 14 Mad., 834,
¥ Criminal Revision Case No. 558 of 1508,



