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list of documents which he desires to have translated and printed. White,O.J„ 
I f the Court has no jurisdiction to deal -with a memorandum of 
objections which has not been moved an appellaat may have to pay I^ahim, J. 
out of his own pocket costs which he has incurred on account of 
the memorandum of objections, which the respondents, for his own 
purposes, refrains from moving. The practice as to the form of 
order when a memorandum of objections has not been stamped 
and has not been moved does not seem to be uniform, but orders 
dismissing the memorandum, in such circumstances, have been 
made, and we are of opinion there is jurisdiction to make the order.
I f  there is jurisdiction for making an order dismissing a memoran
dum of objections, there is of course jurisdiction to make an order 
dismissing it with costs. The memorandum of objections in the 
present case is dismissed with costs.

In Second Appeal No. 1432 of 1905,—This second appeal is 
dismissed.

A P P E L L A T E  C R I M I N A L .

Before Mr. Justice Wallis and Mr. Justice Pinhey.
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Criminal Procedure Code o f  Act V  of iSOSi s. 839^Full and true dis
closure %  approver —No condition precedent fa pardon Procedure on 
trial o f  approver.

Under section 339 oE the Code of Criminal Procedure of 1898 the 
making of a full and true disclosure by the approver is not a condition 
precedent to the pardon, but making an incomplete and false disclosure is 
a condilion subsequent by which the pardon, which, has become operative 
before such disclosure, is forfeited. There is no necessity for withdrawing 
the pardon and such prithdrawal has no effect.

Qjucm-Empress v. Ramasami [(190i.) I.L .E ., 24 Mad., 32iJ, eoneidered.
Queen-JEmpress v. Sudia [(1892) I.L .R ., 14 All., 336], follo'wed.

. Queen-Empress v, Nattu [(1900) I .L .E , ,  27 Calo., 137], followed.
W here a pardon is tendered and the approver is afterwardfj put on his 

trial, he ought to be asked if he relies on the pardon as a bar to his tria l; 
an d  if ho does so rely, the prosecution should, first pfbve that the pardon
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, WA.LLI8 AND forfeited by au incomplete or false disclosure. W hen this course
PiNHsr, J.l. is not adopted, thu conviotion is illegal and will be set aside,

Khig'Emperor v. Bala [{IPOl) I.L .E ., 25 Bom., 675], followed. 
King-JUmperor v. KotUa  [(1906) I.L .E  , 30 Bom., 611], followed.
Tbe transaction is one of the utmost good faith and the approver 

commits a breach of the conditioa if he fails to make a full aod true dis
closure throughout. The condition is broten if he withdraws before the 
Sessions Court or on crogs*exam ination statements made before tlie 
CommittiDg Magistrate or in liis examination in chief, respectively.

C r i m i n a l  appeal presented against the conviction and sentence 
of A . Edgington, Sessions Judge of Salem Division, in Calendar 
Case No. 65 of 1908.

Four persons were tried for murder in the Sessions Court of 
Salem in Sessions Case No. 04 of 1907. The accused was taken 
as an approver and a pardon was tendered by the Sub Magistrate 
with the sanction of the District Magistrate. The approver having 
contradicted in the Sessions Court the statements made before the 
Magistrate, the District Magistrate withdrew the pardon and the 
accused was tried under section 339 of the Code of Criminal Pro-* 
cedure on the charge of murder and convi< te 1 by the Sessiors Judge. 

The prisoner appealed to the High Court.

The acting Publio Prosecutor in support of the conviction. 
Judgment. —In this case a pardon was tendered to the 

appellant by the Committing Magistrate under the orders of the 
District i\l agistrate. The appellant was then examined as a wit
ness be [ore the Committing Magistrate aad at the trial before the 
Sessions Judge when he retracted the evidence previously given 
by him in such a manner as to lead to the acquittal of some of 
the accused. Thereupon tbe District Magistrate under whose 
authority the pardon had been granted, acting appareatly on the 
authority of Queen-Empress v. RamasamiJi) purported to with
draw the pardon and the appellant was subsequently tried and 
convicted of dacoity, the offence of which a pardon had been 
tendered. In the Sessions Court he appears to have pleaded his 
pardon, and to have relied maiuly on the con entiou that the 
District Magistrate was not the person authorised to withdraw 
it. The learned Publio Prosecutor has, however, on appeal, 
very rightly directed our attention to the B imbay deoitsions in

(1) (1901) I.L.R,, 24Mad., 321.



King-Emveror v. and Emperor v. Kothia{2) 'wliioli, if tliey Wallis
are correct, show that the pardon was still in force and that the ____!
tr ia l  was i l le g a l . K c l l a n

The question depends upon the true construction of s e e iio n  E m p e u o e .  

339 as in now stands in the Criminal Procedure Code of 1898, b u t  

w ith  a view o f  arriving a t  a correct construction it s e e m s  desir
able to trace the various changes by which the section came to 
assume its present form.

In England the practice has been and still is to allow an 
accomplice to turn King’s evidence as it is called on a promise of 
pardon if he makei a full and true disclosure, and if he fails to do 
so no pardon .is granted him, and until a pardon is granted him 
he cannot plead it in bar of the trial. King v. Qcirskle{^).
It is there • pointed out that the most the Court before which 
he is indicted could do, if he claimed !o hare earned his paidon 
by making a full and true disclosure, would be to adjourn the 
ease to enable him to apply for a pardon. The difficulties which 
have arisen under the Code of Criminal Procedure could there
fore never have arisen in England.

In India tender of pardon was dealt with by sections 209 and 
211 of the Code of 1^61. Act X X V  of 1861, section 211, em
powered the Court of Session at the time of trial and also the 
Sudder Court as a Court of reference, if of opinion that the 
person who had accepted an offer of pardon had not conformed 
to the conditions under which it was tendered to order his 
commitment. The amending Act "VIII of U69 substituted a 
new eectioa 211 empowering the Magistrate before the committal 
or the Court ol‘ Session at the im e of trial or the High Court as 
a Court of reference to order the cjmmitlal. In the next Code 
Act X  of 1872, section 349, conferred the like power on the 
Magistrate before the trial, the Sessions Judge before judgment 
has been passed and the High Court as a Court of reference or 
revision, and contained this further provision : The statement
made by a person under pardon which has been withdrawn 
under this section may be put in evidence against him.”  The 
words withdrawn under this section”  which make their appear
ance for the first time can only refer to the order of committal to

(1) (190J) Bom., 675, (2) (lt06 ) 30 Bom., 611.
(3) a A. & E., 286,
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W illis ant> be made by the Oommitting Magistrate, Court of Session or 
PiNHEY, JJ. •gigjj Court under the section. In the matter of the jpetition of 

KtjLLA.5 NoUn Ghmctra Bamhya[\) decided on the 20th February 1882, 
Empbboe. Maclean, J., declined to be bound by an order of committal ma^e 

by a Sessions Judge under the section and set aside the conviction 
which had ensued. Whether in cousequence of this decision or 
not, the Code passed in that year Act X  of 1882 no longer 
empowered Magistrates, Sessions Judges and High Courts to 
commit if it appeared to them that the conditions of the pardon 
had not been complied with but provided merely that “  Where a 
pardon may be tendered under section 337 or section 338 and 
any person who has accepted such tender has not complied 
with the condition on which the tender was made, he may be 
tried for the offence in respect of which the pardon was tendered, 
etc.”  If the section had stopped there it would clearly have been 
open to the approver to plead the pardon in bar of trial and the 
Court would have been bound to adjudicate on it. The section, 
however, went on “  statement made by a person who has accepted 
a tender of pardon may be given in evidence against him when 
the pardon has been withdrawn under this seotion/’ This is in 
effect a reproduction of the similar provision in the Act of 1872, 
except that the expression “  a person under pardon ”  is replaced by 
“  a person who has accepted a tender of pardon, ”  but whereas in 
the Act of of 1872 “  withdrawn ”  clearly meant withdrawn by the 
Committing Magistrate, the Sessions Judge or the High Court as 
the case might be, in the Act of 1882 it was neither specified 
by whom the pardon was to be withdrawn nor was there any 
indication as to what the effect of such withdrawal should be. In 
this state of things Straight, J., as we understand him, held in 
Queen-JSmpresi v* Ganga Charan{2) that making a full and true 
disclosure was a condition precedent to the right to pardon (p. 90), 
and that where a pardon has been tendered and accepted and not 
withdrawn it could be pleaded in bar of further proceedings, 
the fact that it had not been withdrawn being taken as proof that 
the condition had been complied with. In that case the pardon 
had not been withdrawn, but in Queen-JEmpress v. JJaha (3) where 
the Sessions Judge had purported to withdraw the pardon

(t) (1882) I.L .B ., 8 Calc., 560. (3) (1889) I .L .R ., 11 AIL, 79,
(3) (1̂ 92) T L.« ., U  All, 602.
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find bad wrongly put tlie approver back into the dock â nd tried W allis akd 
him along with the other prisoners, Edge, G.J., and B laii, J., in 
directing him to be retried, observed at p. 508 that should he Kullau 
plead his pardon in ansvj’er to the first charge of robbery it would 
have to be carefully considered, thus indicating that in spite of 
the withdrawal it was open to plead the tender of pardon and 
the compliance with the condition ia bar of further proceedings.
In Queen-Empress v. Sudra (I) the subsequent trial of the 
approver was alluded to as a trial for the alleged breaoh of 
the conditions on which the pardon was tendered, which assumes 
that the approver had been pardoned and that it was for the 
prosecution to show that he had forfeited the pardon by commit* 
ting a breaoh of the condition on which it was granted, in other 
words, that making a full and true disclosure was not a condition 
precedent to the pardon, but making an incomplete and false dis
closure was a condition subsequent forfeiting the pardon. This ia 
not the view we should have been disposed to take under the Act 
of 1882, but it must be borne in mind in considering the effect of 
the change introduced in 1898. The next ease is Queen-JBtnpress v.
, Manick Chandra Sarkar{2) in which the Court observed in answer to 
a reference from the Sessions. Judge that it was for the authority 
which granted the conditional pardon to withdraw it, but had no 
occasion to consider what the effect of such withdrawal woiild be on 
the right of the approver to plead the pardon. This was in 1897.
Next year, while the present Code was being passed, the Select 
Committee amended section 339 by substituting the words “  for
feited under this section ”  for “ withdrawn under this section,”  In 
Queen-MmprBBS v. JRamasami{S) (December 1900) a case subsequent 
to the amendment, Benson* J., in a judgment in which Davies, J.» 
concurred, followed. Queen^Mmpress v. Manick Chandra 8arkar(2) 
in holding that it was for the authority who granted the pardon to 
withdrav/ it, without adverting to the substitution of “  forfeited ”  
for “ withdrawn/’ and held furthei that if the authority granting 
the pardon was satisfied that the condition had been broken, he had 
authority to withdraw it. Under the amended section, however, 
it does not appear that there is any necessity for withdrawal or 
that withdrawal has any effect. After the approver has given

11) (1892)) 14 All., 336. (2) (1897) I.L .R ., 24 Calc., 492.
(3) (1901) U  Mad., 321.
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W allis  a n d  evidence. the prosecuiioii can proceed with the case aguiust liim if 
i INBEY, JJ. olioose and he can plead pardon in bar of the trial, and the 

K ullan  only question appears to be, is making a full and true disclosure a 
Emp'Bos condition precedent which the approver has to prove to establigh 

his right to pardon according to the view taken in Qimn-Bmpresa 
V. Ghanga Ghm'aniX) under the Code of 1882, or his failure to make 
such full and true disclosure a condition subsequent determining 
or forfeiting the pardon which was apparently the “view taken in 
Queeii-Empress v. Sudr.t{2] which is followed in Quen-Em press v, 
Natu (3) decided subsequently to 1898. Now the use of the word 
“  forfeited in the present section in our opinion shows that the 
latter is the construction now favoured by the legislature. For
feiture originfllly meant fine or punishment and was applied to the 
loss of property which was one of the consequences of a conviction 
for felony. Then it was extended to any loss sustained by a 
orantee on breach of the condition of his grant, as where a lease is 
said to be forfeited by breach of the conditions thereof. Both in 
law and ordinary parlance the word denotes depriving a man of 
some thing he has already got An approver cannot in our opinion 
be said to forfeit a pardon unless he has already been pardoned. 
If so, it is for the prosecution to prove that the pardon has been 
forfeited. This is the view taken in Ring-Emperor v. Bala[^) and 
Emperor v. Kothia{5) with which we agree on this point.

It may, in certain oases, be difficult for the prosecution to 
discharge the burden, but, on the other hand, it would be even 
harder for the approver if it were put upon him. In this con
nection, however, we desire to express our concurrence with the 
remarks of Benson, J., in Queen-Bmpress v. Rnmammi{Q) that the 
transaction is one of the utmost good faith, and that the approver 
commits a breach of the condition if he fails to make a full and 
true disclosure throughout. It is not enough for him to make 
such disclosure before the Committing Magistrate if he withdraws 
it in the Sessions Court or to make it when examined in chief if he 
withdraws it in cross-examination. As regards the procedure to 
be followed, we think that where a pardon has been tendered and 
the approver is afterwards put on trial he should be asked if be

(1) (1889) I.L .E  , 11 A l l , 79. ' (a) (1802) I .L .E ., 14 A l l ,  336.
{3 /(l9 i)0 , LL.K , 27 Gale., 137. (4) (1901) I.L .R ., 26 Bom., 676.
(5) (1908) I.L .E ., 3{) Bom., 611. (6) (1901) 24 Mad., 821.
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reliea on it and if he says “  yes ”  which is a plea of pardon the W a l l is  an d  

issue as to the pardon should be tried first. Pijsh^, Jj.
In the present case this has not been done, and we tbiak that K u l l a n  

the conviction is illegal and that it must be set aside and a fresh Empbbor. 
trial ordered.
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APPELLATE OR-IMINAL.
Before Mr. Justice Munro and Mr. Justice Pinhei/,
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Penal Code—Act X L V  o f  1860, s. 400—Criminal Procedure Code, Act V  
o f 1892, 438(2)— Wken verdict o f  ju ry  can he interfered with—
JEvidenrc necessary to prove offence under s. 400  ̂ Indian Penal Code— 
Evidence Act I  o f  1878, s, 54.

The Court will not, on appeal, interfere with the verdict of a jury, undet 
section 433 (2) of the Criminal Procedure Code, unless it is satisfied-that the 
verdict is erroneous, and that such error was caused by a misdirection by the 
Judge or misunderstanding on the part of the jury of the law as laid dowa
by him

In a case under section 400, Indian Penal Code, the prosecution is 
bound to prove that the accused beioBged to a. gang, which was consciously 
associated for the purpose of habitually committing daeoity. The associat. 
ing and the purpose of the association may be proved by direct evidence or 
by proof of facts from which they can be reasonably inferred.

Evidence of the commission of other oifences than daeoity is only evid
ence o£ bad character and is inadmissible under section 54 of the Evidence 
Act.

Evidence that the accused or groups of them had been concerned in a 
large number of daeoities in a comparatively short space o£ time may bo 
sufficient evidence of such association.

A ppeal under section 417 of the Code of Criminal Procedure 
against the judgment of acquittal passed oq the accused by K. 0. 
Mauavedan Baja,- Sessions Judge of North Aroofe Division, in 
Sessions Case No. 55 of 1907. -

The accused were tried before the Sessions' Court of North 
A root for offence under section 400 of the Indian Penal Code. 
The jury unanimously returned a verdict of not guilty and the

* Crimina.1 Appeal ?!̂ o. 542 of 1908.


