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1883 n o t  a p p e a r  t o  u s  u p o n  w h a t  g r o u n d  t h a t  p a r t  o f  t h e  d e o r e e  i s

Sit a n a t h  based. Tlmt part o f  tha decree must, them  ore, b e  set aside.
K o e b  A l t h o u g h  w e  s e t  a s i d e  t h a t  p a r t  o f  t h e  d e c r e e  o f  t h e  l o w e r

I .a n d  C o u r t ,  h a v in g  r e g a r d  t o  t lie  u n ju s t if ie d  o p p o s i t i o n  o n  t h e  p a r t  
M o r t g a g e  !  »  , . , ,  ,
B a n k  o p  o f  th e  a p p e lla n ts , w e  t h in k  th a t  t h e y  o u g h t  t o  b e  m a d e  l ia b le

I n d ia . ^  the costs of the plaintiffs. The plaintiffs' s u i t  will, there-
» fore, be decreed in the manner stated above against all the

defendants with costs in both Courts.
1 Appeal allowed.

Before Mr. Justice Gunning ham and Mr; Justice Maclean..

1RS3 TCASFTT NATH DASS AND ANOTHER (D bITBNDUJTs) V . HTTE.RIIIUR
Jpril 10- MOOKERJEE (P l a i n t i f f ) . *

Evidence Act ( I  c f  1872), s. §1.—Evidence contradicting Document— 
Mortgage—Conditional Sale,

It does not necessarily follow from s. 02 of tho Evidence Act thnt subse
quent conduct and surrounding circumstances may not be given, in evidence 
for tlie purpose of showing that what on the face of it is a' conveyance is 
really a mortgage. This rule tarns on the fraud which, is involved in the 
conduct of the peraoti who' is really a mortgagee, and who sets himself 
up as - aa absolute purchaser, and the rule of admitting evidence for the 
purpose of defeating this fraud would not apply to an innocent purchase u 
without notice of the existence of the mortgage, wbo merely bought from 
a person wbo was in possession o f title deeds end was the ostensible owner 
of the property.

T his was a suit to  establish the plaintiff’s right to certain 
land. The plaintiff alleged that the defendant Kashi Nath Dass 
had> conveyed the land in question to the second defendant Jadn 
Nath Dass, from whom the plnintiff purchased. The defendant 
Kashi Nath Dass pleaded that the deed executed by him in 
favour o f Jadu Nath Dass, though it purported to be a kobahfj 
was iu fact a deed of conditional sale. At the hearing the 

. Munsiff refused to admit evidence to show that th6 transaction, 
between Kashi Nath and Jadu Nath waa really a mortgage

Appeal from AppeKate Decree No. 2280 of 1881, against the decree o f 
Baboo liadha KMina Sea, Additional Sub-Judge of Hooghly, dated the 
6th September 1881, affirming the deoree o f P* M. Baunerjee, Munsiff o f 
Howrahj dated the 30th September 1880,.
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aud not a sale, considering that such evidence was inadmissible 
under s. 92 of the Evidence Act, and gave the plaintiff a decree. 
The Subordinate J udge took the same view and confirmed the 
Munsiff's judgment.

The defendants appealed to the High Court.

Baboo JRaeh Be7iary Ghose aud Baboo Jogesh Chunder Banerjee 
for the appellants.

Baboo Gopal Lall Mitter for the respondent.

The judgment of the Court (Cunningham and M a c le a n , JJ.) 
was delivered by

Cunningham, J . — The point raised in this appeal is that the 
Court below was iu error iu holding that the defendant was not 
entitled to plead, nor was the evidence tendered by him admissible 
to show that the document mentioned in the plaint as a deed of 
purchase was only % security for money. There has been some 
'wavering o f opinion at different periods among the Courts iu 
this country as to the law of evidence on this point. The law 
for some periods was laid down, so far as concerned this Court, 
by the Fall Bench Ruling in Kashi Nath Chatterjee v. Chandi 
Char an Banerjee (1), in which it was held that, though evidence 
of a contemporaneous oral agreement was inadmissible to show 
that a . document purporting to be an absolute conveyanoe was 
only a mortgage, yet that evidence might be given of the facts 
of the case, and of tbe subsequent conduct of the parties in 
order to show that this was the case. . . .

After the passing of the Evidence Act it was held by some 
learned Judges o f this Court that the Full Bench Ruling was no 
longer a correct exposition of the law. That view, however, was 
called in question in a decision of the Bombay High Court, Baksu 
Lahshman v. Govinda Kanji (2), in which case the learned Judges 
held, with reference to the doctrine prevalent in the Euglish Courts 
as to fraud, that on this ground it was open to the parties to a 
document, and those who claimed uuder them, to show by subse
quent conduct and by various circumstance^ of the case that the

(1) B. L. R, Sup. Vol., 383; 5 W . R.,,.08.
(2) I. L. It , 4 Bom., 604.
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1883 document was not a conveyance but was a mortgage. This view
—------------- has subsequently been acoepted by the Chief Justice of this Court
KABDAm4,TH aud fitter, J., in Bern Chunder Soar v. Kally Churn Dag (1), in 
Hubmhur which case tbe Chief Justice laid down tlie same doctrine as was 
M o o k e b j e e . agjrme(i j n  the Full Bench Ruling in Kashi Nath Chatterjee v.

Chandi Charon Banerjee (2) ns being still the correct exposition of 
the law, and in whioh he expressed his general concurrence 
ju the views of the Bombay High Court, as expressod iu Baksu 
Lakshmctn v. Govinda Kavji (3).

"We think, therefore, that the decision of tho Court below-in this 
case mnst be set aside 5 anil that it does not necessarily follow from 
s. 92 of the Indian Evidence Act tbat subsequent conduct and 
surrounding circumstances may not be given in evidence for the 
purpose of showing that what ou the face o f it is a conveyance 
is really a mortgage.

Ia applying this doctrine, however, it must be recollected that 
the rule turns on the fraud which is involved in the conduct of the 
person who is really a mortgagee, and who sets himself up as an 
absolute purchaser ; and that the rule of admitting evidence for 
the purpose of defeating this fraud would not apply to an innocent 
purchaser without notice of the existence o f tlio mortgage, who 
merely bought from a person who was in possession o f the title 
deeds and waa the ostensible owner of the property.

We must, therefore, set aside the decision of the lower Appellate 
Court and remand the case to the learned J udge for trial with 
reference to the above observations and the ruling of this Court 
and the Bombay High Court on the subject.

Costs to abide the result.
Appeal allowed and Case remanded.

(1) Ante p. 628,
(2) B. L. B. Sup. Yol,, 383: 6 W . B., 68.
(3) I. L. B., 4 Bom., £94.
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