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p-Di'poseB binding on the reversioners, and tlie question wiietlier 
the creditor looltod only to tlie personal orcdit of tlie widow or 
lent to her aa representative of ih.e entafce on the credit of the 
estate, have not been decided.

W e accordingly reverse the decree of the District Judge and 
remand the case for decision according to law in accordance with 
the above observation. Costs will abide the reault. I t  will be 
open to the District Judge to remand the case to the Conrt o f  

First Instance or take evidence himself as he deems necessary.
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APPELLATE CIVIL.

Before Sir Arnold White, Chief Justice, Mr. Justice Benson  ̂and 
3Ir. Justice Sanlr,a?nn~Nair.

SRI y m  K AT ACH ALL APATHY SAHAYA V IYAYASAYA 
OOMPANY, 33Y ITS PEESIDBHT, >S. II. VENKATBAM IEli 

(P la in t i f i? ') ,  P e t i t i o h e r  in  a l l ,

■y.

KANAGASABEAPATHIA P ILLA I (D b j? e to a m '),  O b ig in a l  S u it  

No. 491 (Eespondent) i n  O i v i l  E j3Vib io n  N o . 751 oe 1908.*

Prov ino ia l Sm all Cause Gourls Act, I X  of 1887, sc/i. II, a rt, 18— Su its ' re la ting  

to Trnaf- ’ wTiat are.

Suit by a company by its President to rocovci’ from dofeudante Nos, 2 to 4 

tho Bubsoriptions due tinder the Articles of ABSooiatiou of Uio Oompaiiy. 'Uho iirBt 

def(juilaiit was a trust; defendante Nos. 2 to 4 -were the trustees of tlic truat and 

menibGrs of the plaintiff company, in their capacity o f trnstecs. The plaint prayed 

tbat the moneys duo may he recovered from ths trust property in the fifst 

inBtance and, if not so roooverable, from  the dofondaiits JTob. 2 to 4 personally. 

The suit was instituted on 'She Small Cause side and fcho Suborflinafco Jn d g e  

returned th.e plaints on the ground that the suit was one relating to a trust 

within tho meaning of Aofc 18 of Schedulo I I  of the Provincial Small Cause 

Courts Act and was not triable on the Small Causa gido. Tito H igh Co art was 

xroved by petition under section 25 of the A o b ,^ e ld  :

Per C h ibk Justiujs and  S an k ak an -N a ib , J ,— Bhnsow, J., d issenting '

The suit was to enforce payment o f moneys due 'und.or the ArtioldS o f 

As'sooiation and not one ‘ relating to a trust ’ within the moaning of ai'tiole 18, 

The fact thab issues relating to the trust and the rights and liabilities o f tbe 

trustees may have to l;e tried will not maijG the suit one ' relating to a trust

* Civil He-vieion Petition Nos. !751 to 757 of 1908,



Petitions under sectioE 25 of Act I X  of 1887 praying the H igli w h i t e , c.j.,

Court to revise tlie orders of K . Srinivasa Eao, Subordinate Judge
of Tutioorin, in Small Cause Suita Nos. 491 to 495, 1189 and 1140 Sankakan- 

’ ’ NaiRj JJ.
of 1908. -----

The facts necessary for this report are sufficiently set out in venkata-
the order of the Subordinate Judge as follows :—  chaijlapathy

_ ®  , S a h a y a

“ In  all these suits the plaintiff is “  Sri Venkatachalapathi V iv a v a s a y a  

Sagaya Vyavasaya Company, Limited, and the defendants 
Nos. 2, 3 and 4 in all of them are t ie  same individuals, the first ^̂ -'-naga-

SAB H .'VI* ATIII iV
defendant alone being the particu.lar “ dliarmum”  or “ trust”  of Phlai. 
which the defendants Nos. 2, 3 and 4 are the trustees. I t  has to 
be borne in mind that the first defendant in all these suits is 
thus admittedly the “  trust or dharmam ” itself, and the 
defendaats Nos, 2, 3 and 4 are, as stated above, tho managers or 
trustees thereof. The suits have arisen out of the defendants 
Nos. 2, 3 and 4 having become members of the plaintiff association 
in the capacity of trustees of the various "  trusts ”  or 
“ dharmams by formal applications for membership in the aaid 
association, -which are all signed bĵ  defendants ISFos. 2, 3 and 4.
The object of these suits is to recover arrears of subscriptions - due 
from the defendants Nos. 2, 3 and 4 as trustees of the said 
dharmams to the plaint association. The plaint describes th.em 
as trustees or managers of the various trusts, and the prayer in 
each plaint is that the arrears may be reoovered in the first 
insta.noe from the trust property itself. The application forms 
filled up and signed by the defendants Nos. 2, 8 and 4 contain 
descriptions of the lands of the various dharmams or trusts of 
which they are managers and the object of giving these particulars 
of the trust property is obviously to recover the dues to the 
association from thy trust property. The plaint aseooiation, 
being an agricultural association, and the defendants Nos. 2, B and
4 having become members thereof, as trustees of these trusts, it 
is clear that the benefit on tho burden of the association was 
admittedly to go to the trust property, and it is equally cleax that 
the suits that have been filed against defendants Nos. 2, 3 and 4 
are filed against them, not, in their private or individual capacity, 
but only, as trastees of these trusts.”

A. S. Bahmbmlmania Ayyar for petitioners.
8, Srinivasa Ayyar for respondent.
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White, OJ., JUDGMENT (The Ohtep Justioe).— Oiyil Eevision .Petition 
Bknson 751 of 1908 :— This is a petition under section 25 of the Pro-AND  ̂ ^

S a n k a h a n -  v i n e i a l  Small Oanae Courts Act, 1887, against tlie decision of tlie 
— L-' ’ Subordinate Jndgo of Tutioorin on the preliminary otjection that 

VknkLa. suit being one “  relating to a trust ”  witliin the meaning' of
CHALLAPA.THY article 18 of tlie second schedule to the Act, it was not
V i t a t a s a y a  triable on the Small Cause side of the Court. The Subordinate 
Company - allowed the preliminary objection.

K a n a g a -  The suit is by a limited, liability coinpany brought in the name
of the “ President” of the Gompany for “  subscriptions ”  alleged 
io be due to tlic Company, under .its Articles of Association and 
rules, from defendants Nos. 2 to 4 as “ members ” of the company.

Defendants Nos. 2 to 4 are described in the plaint as trnsteea 
of a “ dharraani ”  or charitable trust, the trust itself being- the 
first defendant.

The claim is made against defendants Nos. 2 to 4 as trustees, 
and alternatively in their prlva.to capacity. The plaintiff asks 
for payment of the amount claimed from the first defendant,
i.e., apparently out of the trust property, and alternatively by 
defendants .N os. 2 to 4 personally.

The second defendant pleads that the trust funds are in the 
possession of defendants Noa. 8 and 4 and that they are liable. He 
denies his personal liability. Tbo third defendant pleads ^nter 
alia that he and the d.efendants 2 and 4 are not the trustees of the 
“  dharmam and that the properties of the d.harmam are 
manag-ed by the entire body of the casto of which defendants 
Nos. 2 to 4 are members. The fourth defendant pleads inter 
alia that defendants Nos. 2 to 4 are not the solo trnstoea and that 
the trust property is managed by the whole caste.

It seems to me the suit is one relating' to the liability of the 
defendants, either as trustees, or in their personal capacity, to pay 
to the company the “  subscriptions ”  alleged to bo due from them 
as ‘̂ members” , and that is not a ŝ uit relating: to a trust within, 
the meaning' of the words in the second schedule to the Aot. 
In  my opinion the fact that, in order to decide the questions raised 
in the suit, it may be necessary to determine whether the trust 
property is liable does not make the suit one “  relating to a 
txnst.'' The defendants are not sued because they are trustees 
but because, as the plaintiff alleges, they are liable under , the. 
Articles of Association of the oompany to pay the subsoriptions
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olaimed. I t  may be.that, as the result of a decision in this suit, W h ite , oj^ 
questions may arise ■‘̂ or determination, as between the defendants 
Nos. 2 to 4 and their cesfuis que trustent (if any), but this, in my 
opinion, does not make the suit one “ relating to a trust ”  as ~—
between the plaintiff and defendants Nos. 2 to 4, Y e n k a t a -

The words “ suit relating to a trust ”  are no douht wider thaa 
the words in the corresponding enactment in the Presidency V i y a v a s a y a  

Small OauBe Courts Act, 1882, which are “ suits to enforce a 
trust/’ but the introduction of th.e words “  including a suit ” , etc., .̂̂ b̂ h I p a t h ia  

in article 18 of the second schedule to the Provincial Small Pit,r.A i,

Cause Courts Act, seems to me to indicate that the words “  suits 
relating to a trust should be construed in a restricted sense.
I f  the words “  .suits relating to a trust ” are a'asceptihle of the 
general interpretation which the Subordinate Jud^e has placed 
upon them, the later words of the paragraph “ including', ete.,”  
would seem to be unnecessary,

I  think the view I  have indicated is borne out by the author­
ities (see Sundaralingam, Oheiti and another v. Mariyappa Chetti 
and another(1)).

In  Krishmyyar v. Somdararafa Aytjangm\^) where it 'was 
held the suit ^as not cognisable by a Small Cause Court, the suit 
was by a trustee against his predecessor in office for loss to the 
Oestni que trust, by the defendant’s negligence, i.e., breach of tx’ust.
In M. V. Suhrawiania Ayyar v. Pancli Doraieami Taver and 
others(3) where it was held the 3uit was not cognisable, the 
plaintiffs cause of action, if any, was to enforce the performance 
of the trust in so far as the trust related to him.

I  think the Small Cause Court had jurisdiction, that the order 
of the Subordinate Judge on the preliminary objection should 
be set aside, and that the case sbould go back to the Subordinate 
Judge to be dealt with by him as a Small Cause suit. The costs 
in this Court are to abide the event. Civil Revision Petitions 
Nos. 752 to 757 of 1908 follow.

Benson, J.— C.R.P. N*o s . 751 to 757 of 1908).— I  find )it 
diffieult to hold that these suits are not “ suits relating to a trust 
within the meaning of article 18 of the Provincial Small Cause 
Courts Act.
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(1) (1903) I.L.R., 26 Mad., 200. (2) (1898) I.L.R., 21 Mad., 245,
(8) (1903) 26 Mad., 368.



Til® first defendant is the trust itself. Defendants Nos. 2 to 4 
AND are sued as irastees and it is the tjust property which, the plaint

‘'uaib, j j .  seeks to make primarily liable for the sums claimed, the claim
ag-ainst defendants Nog, 2 to 4 personally being- only an alter-

V e n k a t a- native claim. I  do not think that the cases cited "by the peti-
CHALLAPATHY , , , , . ,* i .

Sahaya tioner s pleader support his contention thai. such suits as those
now in question do not "  relate to a trust nor do I  think that
the words at the end of article 18 “ ineludinff a suit etc., can 

K a n a g a - . ’
s a b i ia p a t h ia  be read so as to restrict the generality or the precedeg words

Pii'X-Ai. {£ relating to a trust.’^

The present suits on the faco of the plaints involve th.e 
question of the liability of the trust property and this directly 
raises the question of the trustees’ right to deal with the trust 
property in the way they have done.

I  therefore think that they relate to a trust and are not triable 
by a Small Cause Court,

I  would dismiss the petitions with costs.
T he Chief JosncE.—AB my learned brother diifers, the point

of law which is stated in the judg-ments will he referred to Mr.
Justice Sankaran-Nair under section 98 of the Civil Procedure 
Code.

These petitions came on for hearing before the Hon’ble Mr. 
Justice Sankaran-Nair who delivered the following*

J u d g m e n t .—- !  agree with the Chief Justice. The orders of 
tbe Subordinate Judge will he set aside and he will be directed to 
restore the suits to his file and dispose of them in accordance with 
law. It  is open to him if he thinks fit to act under section 23 of 
the Provincial Small Cause Courts Act. The parties will bear 
their own costs in this Court. The costs in the lower Court will 
be provided for in the final decxoo.

498 THE INDIAN LAW  BEPOETS. [YOL. X X X III.


