
APPELLATE CIVIL.

Before Mr. JmUce Millet and Mr. Justice Sankaran-Nair.

, „ EEGrELLA J09AYYA  (Pi-AraTm’'), Appellant in Seoonb
January 5. ^

--------------- Appisal No. 1399 of 1907.

aUNDU AGASTESWABUDU (Flaintipfs), Apwsllant in 
SucoND A p p e a l N o . 1400 oi? 1907,

NIMtJSHAKAVI VENKATAEATNAMMA and  ajn'othbr 

(DEFENDAm’S N os, ‘i  AND 3), REliPOTOiiNTe IN BOTH.'-*'

H in d u  L a w — W idow — Deht confracied by w idoiu fo r  necessary purposes b ind iny, 

though fio fo rm a l charije, created.

A  d e b t  (joatrao to fl by a w id o w  aa vop rosou tiit ivo  o f  (,lu‘, osU itc , fo r  t.iie jjtii’poses 

o f  th e  oafcato w i l l  be l)iri< iing on it in tho  lumdH ai ( ho rovcarsioHers, (“.laougli 

no I'orm al chai’g'o on  Lbo esfca.te is croafcod, w hoii Lho o re d ito r  ’ ooks n o t  to the 

p erson a l credifi o f th o  w id o w  bufc to  hex' iis r c p ro s e n ta liv e  oi.“ th o  es ta te  and 

re lie s  on fcho credit, o f  suoli esti^to.

Eamasamy Mudaliar y. Sellnitammali [(I88 ‘2l) I.L.K., 4i iVlad,, ;J75], roi’eirred to,

Sbcond A ppeals against tho decreeH of Dewam .Bahadur M. 0. 
Partliasaa'athy Aiyangar, Distaict Oudgo of Godavari at llajali- 
mundry, in Appeal Saits N oh. 53 and 54 ot' 1900, presented 
against the decrees of K. KriMiinainachariai’, District M.mi-aif of 
Amalapur, in Original Suits Moa. 5(3 and 85 of 1905.

The facte arc stated in tlio appollato jndgnicnt as followH ;-~
“  Tho suit was laid on a aeg'otiablc inBtnimeut inado by the 

first defendant, a widu-w, in. favour of the plaintiff.
The first defendant died and tho second and third dofoiidantB 

as daughtei's were hroaght on rocord as legal reproaentatives.
“  Whethei* tho plaint note is binding on the estate of tho late 

P, Kameswara Eow^ iirBt dofondaut’s Irashand Avas framed an 
additional issae, and the said iaaue waa .found against the plaintil?.

I t  was contended in appeal that part of the consideration for 
the note sued on was first defendant'^ husband^s debt renewed 
from time to timej that to that extent at least tho estate of 
Kameswara Eow in the hands of defendants Nos. 2 and 3 should 
be held liable. The first defendant did not create a oharge on the 
estate but, on the other hand, from what appears from the note

4̂ 2 'J:HE IHDiAN Lil'W EEPOETS. [^OL. xxsilt.

* Second Appeal JjTos. 1399 and liOO of 1007,



itself she executed the documerLt iu her personal capacity. The Millbx 

ease reported in I'.L.R., 4 Madras, 376, relied on b j the sankaraa'- 
Munsif appears to me to be a clear authority in faYOur of the ~̂axr, JJ. 

respondents, and I  feel bound to follow it notwithstanding the fact REQEUiA 
that other High Courts hare expressed opinions tending to the 
contrary view. I  therefore agree with the Munsif in his finding Nimosha- 
on this issue.”  Vewkata*

The Munsif passed a decree against the assets of the widow 
and this was affirmed on appeal with some modification in the rate 
of interest.

Plaintiff appealed.
T. V. Seshagiri Ayyar for appellant,
P. Narayanamvurh for respondents.
Judgment.—In licmiasami Mudalicir v, Sellaftammal{'\)^ the 

case by which the District Judge holds himself bound, Innes, J., 
no doubt held that the reveroioners will not be bound to pay 
a debt contracted by the widow unless the debt is charged on the 
estate- Kindebsley, J._, however took a, different view holding 
that the plaint did not allege clearly that the promissory note was 
made by the widow as representative of the estate, and did not 
allege such a state of facts as would by operation of Hindu La,w 
render the debt due on the promissory note binding on the 
reversioners.

Neither .KindbrslkYj J., nor Tubnek, OJ., who rejected the 
plaint in the Original Court take the view that, as a matter of law, 
the reversioners cannot be bound unless the debt is formally made 
a charge on the estate, and there is no other authority in this Court 
for that view except the opinion of I n n e s , J.

In  our opinion no distinction can be properly drawn between 
the ease where a charge is formally created and the ease in which 
the creditor lends for the neoessaay purposes of the estate to the 
widow as representative of the estate. In such a case though 
there is no formal charge upon the property forming the estate, 
the debt is a debt due by t ie  representatives of the estate and 
recoverable from them. This aeema to be the view of Tueneb, C.J., 
and KlNDBRSIiEYj J.

In  the case before us the question whether the debts were 
borrowed by the widow as representative of the estate and for

tot. XXXIIIJ MADEAS SEMES. 493

(1) (1882) LL.E., 4 Mad., 3̂ 5,
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p-Di'poseB binding on the reversioners, and tlie question wiietlier 
the creditor looltod only to tlie personal orcdit of tlie widow or 
lent to her aa representative of ih.e entafce on the credit of the 
estate, have not been decided.

W e accordingly reverse the decree of the District Judge and 
remand the case for decision according to law in accordance with 
the above observation. Costs will abide the reault. I t  will be 
open to the District Judge to remand the case to the Conrt o f  

First Instance or take evidence himself as he deems necessary.

1909.
NoveTTiber

26.
December 10,

lyio.
I'ebru.ary

10,11.

APPELLATE CIVIL.

Before Sir Arnold White, Chief Justice, Mr. Justice Benson  ̂and 
3Ir. Justice Sanlr,a?nn~Nair.

SRI y m  K AT ACH ALL APATHY SAHAYA V IYAYASAYA 
OOMPANY, 33Y ITS PEESIDBHT, >S. II. VENKATBAM IEli 

(P la in t i f i? ') ,  P e t i t i o h e r  in  a l l ,

■y.

KANAGASABEAPATHIA P ILLA I (D b j? e to a m '),  O b ig in a l  S u it  

No. 491 (Eespondent) i n  O i v i l  E j3Vib io n  N o . 751 oe 1908.*

Prov ino ia l Sm all Cause Gourls Act, I X  of 1887, sc/i. II, a rt, 18— Su its ' re la ting  

to Trnaf- ’ wTiat are.

Suit by a company by its President to rocovci’ from dofeudante Nos, 2 to 4 

tho Bubsoriptions due tinder the Articles of ABSooiatiou of Uio Oompaiiy. 'Uho iirBt 

def(juilaiit was a trust; defendante Nos. 2 to 4 -were the trustees of tlic truat and 

menibGrs of the plaintiff company, in their capacity o f trnstecs. The plaint prayed 

tbat the moneys duo may he recovered from ths trust property in the fifst 

inBtance and, if not so roooverable, from  the dofondaiits JTob. 2 to 4 personally. 

The suit was instituted on 'She Small Cause side and fcho Suborflinafco Jn d g e  

returned th.e plaints on the ground that the suit was one relating to a trust 

within tho meaning of Aofc 18 of Schedulo I I  of the Provincial Small Cause 

Courts Act and was not triable on the Small Causa gido. Tito H igh Co art was 

xroved by petition under section 25 of the A o b ,^ e ld  :

Per C h ibk Justiujs and  S an k ak an -N a ib , J ,— Bhnsow, J., d issenting '

The suit was to enforce payment o f moneys due 'und.or the ArtioldS o f 

As'sooiation and not one ‘ relating to a trust ’ within the moaning of ai'tiole 18, 

The fact thab issues relating to the trust and the rights and liabilities o f tbe 

trustees may have to l;e tried will not maijG the suit one ' relating to a trust

* Civil He-vieion Petition Nos. !751 to 757 of 1908,


