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claimed or paid on either side, the damages claimed against the wers, 0.7,
insolvents’ estate in this case must be subject to this deduction of %0
the amounts due to that estate by the petitioning creditor. I — swamr
would therelore modify the order of the learned Commissioner AxTas, 3.

end allow the whole set off claimed. The appellant will have his THERGAIVA*
costs here and in the Court below. Mupsny

Tag Car Jusrick—~—1 do not dissent from the grounds on OFrLoaT
which my learned brother bases his judgment, but I prefer o ASIoNEE oF
base my judgment on the ground stated by me.

C. Vijiaragavaly Naidu, Attorney, for appellant.
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Hindw Low--Widow, compromise by— When such compromise tantamount to

alignation—Posgession when adrerse to reversionsr.

Where o widow, whose vight to property is disputed, enters inte & Compro.
mise with the disputant by which she merely undertakes to make no further
claim to the property, such compromise does not amount to an alienation by
the widow and the disputant does not hold the property under any itle derived
from her.

Sheo Naraim Sing v. Xhurgo Xoery and Shee Nurain Singh v, Bishen Prosad
Singh, [{1882) (16 C.L.R,, 337)], dissented from. * :

Rudha Mohan Dhas v. Ram Das Dey, {(1889) (3 B.L,R., 362)], referred to.

The possession of the disputant under the above circumslances was adverso to
the reversioner,

In considering wheiher pongession is adverse Lo the reversioner, it must be
seen whether it is based on o title derived from the widow as representative of
the separate estate or on one which leaves no separate estate to he ropresented.

AppEAl against the decree of K. C. Manavedan Raja, District
Judge of North Arcot, in Original Suit No. 9 of 1908,
The facts of the case are sufﬁelently gtated in the ]udgment

* Appesl No. 113 of 1805,
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MILLER The main question of law involved in the case was stated and
AND - discussed in the judgment of the lower Court as follows :—
Moxnro, 4. } .
e “The defendant’s vakil does not seriously dispute the

KA;;?&{;?M proposition that, if there is an alienation by a widow subscquent

- um?\:' yan: 0 the decree and it is not binding on the reversioner, the rever-

Sussaraiv. siomer’s romedy is by a suit. He contends that there was no
alienation in the present case; that a compromise and an aliena-
tion are essenlially different; that the cireumstances under which
Txhibit XLI was brought iutu cxistence absolutely preclude the
supposition that any rights were conveyed by Madamma or acquired
by the first defendant’s father; and that the execution of Exhibit
XLI and the enfering up of satisfaction, if fraudulent and not
binding on the plaintiff, are questions relating to execution,
discharge or satisfaction of the docree, and are therefore such as
can be raised and determined in the execution proceedings and not
by a suit.

The main points, then, which have to be decided in connec-
tion with issues 6, 7 and 8 are whether a compromise is
necessarily an alienation, and whether Madamma can be said to
have alienated the properties under Exhibit XLI to the first
defendant’s father. It may be mentioned that, if these points are
fonud in favour of the plaintiff, issues 2 and 8 will also have to be
found for the plaintiff; because plaintiff will bave had a fresh
cause of action in consequence of the alienation by the widow.
Again, a transfer by the widow implies a delivery in the first
instance to her and a re-delivery by her to the first defendant’s
father. There would thus be an interruption in the defendant’s
possession and the subsequent possession will not be adverse to
plaintiff. )

A compromise is an adjustment of claims by muatual con-
cession ; and it is hardly necessary to say that no authority has
been cited in support of the general proposition that a compromise
is an alienation. Plaintifi’s vakil reliss on (1) Sheo Narain
Singh ». Khargo Koerry and Sheo Nazain Singh ». Bishen
Prosad Singh (10 C.L.R., 387), (2) Mussamat Indro Kooer .
Shkhai Abool Burkat, 14 Weekly Reporter 146 ; (3) Sant Kumar
o. Deo Saran (8 AllL, 365 ); and (4) Jeram », Veerbai (5 B.[L.R.,
885), Of these, in Sheo Narain Singh ». Khurgo Koerry and
Sheo Narain Singh ». Bishen Prosad Singh there is an
observation that the suit by the widow and tho succeeding
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compromise was tantamount to an alienation by the widow, Minres
and that there was consequently mo adverse possession during ygemo gy,
her life. It is clear that this was not intended to be a general &= ——
" o . K AMBINATANE
definition ; on the face of it, it refers only to the document Truwasr
in the particular case then before the Court. Moreover, the p, ™
question before the Court was not as to the nature of a compro- Sursspssv.
“mise or the distinction between a compromise and an alienation.
The question the Court was considering was, whether the
defendants’ possession under the circumstances of the case could
be said to be adverse ; and it was decided that possession would
not be adverse, because the compromise was effected on the hasis
of the widow giving the property to her husband’s coparceners
and their possession was derived from the widow. In Mussamat
Indro Xooer o. Shaikh Abool Burkat “a compromise ke the
present,” suys Mitter, J., “ by whick a Hindu widow gives up all
her rights in the estate of her deceased hushand, reserving only a
life interest for herself in some of the villages belonging to that
estate, cannot but be regarded as an alienation,” ('The observation
is expressly limited to the facts of the particular case; and they
obviously differ materially from the facts and recitals of Ixhibit
XLI) In judging whether the compromise was binding upon
the reversioners, the Court held that the compromise cannot hat
“be regarded as an alienation. In Sant Kumar ». Deo Saran, all
that is said is that the particular compromise then before
the Court can scarcely be regarded as having any footing higher
than that of an alienation which the widow in possession of her
‘husband’s divided estate could have made. The guestion which
Mahmood, J., was considering was whether a suit for a declaratory
decree was maintainable; and he argues at considerable length
in sapport of ihe maintainability of such a suit. Now, if his
Lordship’s view was that a compromse by a widow is an
alienation, all this long argument was out of place, as such a suit
by a reversioner during the lifetime of the widow is expressly
allowed by the Specific Relief Act, section 42 [see illustration (e)].
"The case of Jeram v. Veerbai merely refers to, and adopts,
this view of Mahmood, J., and requires no further comment.
- These are the authorities cited in support of the proposi-
tion that a compromise is an alienation. Far from supporting
the contention, they merely show that, under certain circum.-.
stances and for certain special purposcs; certain compromises
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have been considered as having the force of alienations. As.
obsexved by the defendants® vakil, a compromise and an
alienation are different in their nature and in their operation.
In all alienations except gift, valuable consideration scems to be
essential. Mere doubt or dispute is sufficient to uphold a
compromise. But the more important distinetion is that an
alienation proeeéds on the footing that the ownership is with the
alienor and that the alienee’s title is derived from him. There ig
a common agreement as to the title. In a compromise there is

‘no such concensus. Each practically denies the other’s title; but
‘make concessions to purchase peace. The facts of the present
cose will also show that it was not the intention of the parties

that Madanima should be regarded as owner of one-third under the
decree in favour of her husband and that on that footing she was
to alienate, and the first defendant’s father was to reacquire under a
title derived frcm Madamma, her right to one-third of the zamin-
daxi, ete., but that, on the contrary, the first defendant’s father was
to be freated as owner of the whole, as he has all along been
contending, or, at sny rate, became such on the death of the
plaintifi’s father, the decree-holder, which was the contention
involved, in his Privy Council appeal, and that on that footing he
was t0 make a settlement of certain villages on Madamma and
her danghter and cash and annuity for life on Madamma in
consideration of Madamma entering up satisfaction without
execating the deecree.”

The lower Court dismissed the suit. Plaintiffs appeuled.

 The Hon. the Advocate-General and L. 4. Govinderagavs
Ayyar for second appellant.

P. R. Sundara Ayyar for first respondent.

P. R. Ganapathi Ayyar for all the respondents,

8. V. Pudmanabha Ayyangar for second respondent.

Jupements (Mirrzr, J.).—The preliminary objection that the
suit was nob on behalf of the estate fajls. Thers is nothing in the
language of the plaint to which our attention was called which
rebuts the presumption arising from the wnature of the relief
‘claimed, that the suit was on behalf of the estate.

On the merits I have had an cpportunity of reading the
judgment which my learned brother has prepared, and I agree
with him that the compromise does not effect an alienatiomfﬁ
the widow of rights which she possessed, s0 as to make
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possession of the first defendant’s father a possession derived from  Mruizs
her, The widow gave up or relinquished her rights and interest Mmﬁ;’, i7.
and all claim under the decree, but I do nof read that as mean- K AMBINATANE
ing that she transferred those rights, interests and claims to the Tmman
first defendant’s father, but only that she undertook to malke K AMEINATANT
no further claim under the decree. There is a fransfer of SUBBARAIU.
property by him to her hut none by her to him.
That being so I concur in dismissing the appeal on the ground
that the suit is barred by limitation.
Mungro, J.—This is an appeal by the plaintiff against the
decres of the District Court of North Arcot in Original Suib
No. 9 of 1903. The plaintiff’s father brought Original Suit No.
5 of 1876 against the father of the first defendant, and a
compromise was entered into and a decree passed thereon by
which one-third of the Kangundi zamindari and a sum of
‘Rs. 20,000 were awarded tc the plaintiff’s father. The plaintiff’s
father executod the decree so far as the sum of Rs 20,000 was con-
~cerned. He also applied in execution for the one-third share of the
zamindari, but died in 1878 before the division was carried out.
The plaintifi’s mother Madamma was brought on reeord as legal
ropresentative. - Her right to execute the decree was contested by
the first defendant’s father; but was upheld by the District Court
and by the High Court on appeal. The first defendant’s father
on the 28th October 1881 obtained leave to appeal to the Privy
Council and on the 80th March 1882 applied for stay of execution.
‘While matters stood thus the parties came to an agreement and
executed Exhibit XLI on the 2nd July 1822, Hxhibit XTI sets
out the above facfs and goes on to say that in view of the termi-
nation of the disputes, in view of the trouble and loss that both
parties had been put to, and also in view of the uncertainty of
the result of the appeal to the Privy Council a settlement had
been arrived at. Under the settlement the first defendant’s father
was to give certain immoveable properties to Madamma and to
the plaintiff who was then a minor, psy Bs. 2,500 annually to
Madamma and a lump sum of Rs. 57,000 {o Madamma and the
plaintiff, On their part Madamma, the plaintiff, and their heirs
were to relinquish all their :ights under the decree in Original
Suit No. 5 of 1876. The deed then proceeds to say, in paragraph
10, that Madamma took possession of the immoveable properties
and received payment of the Rs. 57,000, and relinquished on



Minier
AND
Muxego, JJ.
KAMBINAYANL
Trsmagy
'S
KAMBINAYANT
SUBBARAIU.

418 THE INDIAN LAW REPORTS. [VOL. XXXIIL.

her own behalf and on behalf of the plaintiff all rights and
interest in the decrce in Original Suit No. 5 of 1876, whils
the first defendant’s father and his heirs relinquished all their
rights and interest in the matter of Madamma, the plaintiff and
their heirs enjoying the properties put in Madamma’s possession.
It was further provided that Madamma should within twenty
days certify satisfaction of the deeree in Original Suit No. b of
1876, and that the first defendant’s father should withdraw his
appeal to the Privy Council and his application for stay of
execution. These provisious were carried out. Madamma died
in 1885, and the estate was in charge of the Court of Wards till
the 11th March 1900. On the 15th Mareh 1900 the plaintiff
applied to be brought on record as her father’s representative, and
to be allowed to execnte the decree in Original Buit No. 5 of 1876,
The first defendant contended that as satisfaction had been recorded
there was no subsisting decree which the plaintiff could execute.
This contention was upheld by the Distriet Court and the High
Court, and the plaintiff’s application wes dismissed. The plaintift
then filed the present suit. She alleged in her plamt that the
settlement under KExhibit XTI was fraudulent and intended to
defeat her rights; that for the consideration set out in Hxhibit
XLI Madamma alicnated the property decreed to hor father ;
and that as the settlement was without legal necessity and in fraud
of her rights the alienation cffected thereby was not binding
beyond her mother’s life-time. Hhe prayed infer alin for a decla-
ration that the alienation was invalid and inoperative beyond
Madamma’s life-time, and for partition and recovery of a third
share of the zamindari. .

The District Judge found that the plaintiff’s suit was barred
by res judicala, by limitation and by section 244, Civil Procedure
Code Act XIV of 1882). He also found that the plaintiff had
no cause of action. The decision of these questions turned mainly
upon whether there was an alienation .by Madamwma of her hus-
band’s estate as alleged in the plaint. The Distriet Judge found
there was not, and it is to the propriety of that finding that fhe
arguments for the appellant have been mainly directed. Sheo
Narain Singh v. Kliwrgo Koervy and Sheo Narain Singh v, Bishen

Prosad Singh(1), Mussamui Indro Kooer v. Shaikh Abool Burkai(2),

(1) (3882) 10 C.LRB., 837, - (2) (1870) 14 W.R,, 146.
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and Sant Kumar v. Deo Saran(1}, are relied upon in support of  Mirrer
the contention that under the settlement or compromise evidenced p vo” vy
by Exhibit XLI there was an alienation by Madamma of the Kssmmrvast
property decreed to the plaintift’s father in Original Suit No. 5  Tonmas
of 1876. In the first of these cases one Tejmun Singh having died ¢ yprvazane
in 1835, his brothers, though divided from him, got their names SUBBABAID.
registered as owners of the estate which had been in his possession

till his death and, as is clear from the report-—see particularly

page 343, where it says the brothers got possession in 1835-—

tock possession of at least two mouzahs of that estate. The

widow of Tejmun Singh, alleging that he had heen divided from

his brothers, sued for cancelment of the registration and for
confirmation of possession. She succeeded in the first Court, but

was defeated on appeal. She then preferred a special appeal,

and, while that appeal was pending, entered into a compromise,

by which she gave up her claim of having the special appeal

heard, and agreed that the heirs of her husbard’s brothers shonld

remain in possession of the two mouzahs, of which, as above
mentioned, they had taken possession, she herself taking the rest

of the property for life with reversion to the heirs of the brothers,

In 1879 within twelve years after the death of the widow suits

to recover the two mouzahs were brought by the daughters of

Tejmun Singh and their assignees, and ome of the questions

which the High Court had to decide was whether the suit was

barred by limitation. The Court held that there was no adverse
possession during the life of the widow because “ the suit by the

widow and the succeeding compromise was tantamount to an
alienation by the widow of a portion of the property for her life-

time,” and that the period of limitation must be counted from her

death. With great vespect I find myself unable to accept this

view. In Radha Mohwn Dhar v. Ram Das Dey(2), one Ramkant

died leaving immovable property and his widow took possession.

The defendant claimed the property and threatened the widow

with legal proceedings. The widow thereupon gave up her own

title and possession and permitted the defendant to hold the

property as part of his estate. The question arose whether the
possession of the defendant was adverse to the widow, and it

was held that itwas. In AdiDeo Narain Singh. v. Dukharan

(1) (1886) LL.R., 8 AlL, 365, '(2) (1869). 3 B.L.R., 362,
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Singh(1), on the death of the widow, who was in possession,
the person entitled to succeed to the property was the daughter
of the last male holder if it was his separate property. The
defendants however tock possession, and it was alleged that the
daughtor acquicsced in this possession. It was contended that as
the defendants held possession with the consent of the daughter
their possession was nob adverse to her. The argument was
hold to be fallacious. It was observed that the possession of
the defendants was in no way derived from or under the
daughter, as she bad never obtained possession horself at all,
and that the defendants did not maintain their possession in
yirtne of any title acquired by them through her, by sale,
transfer or otherwise. It is pointed out that the two cases juss
veferred to were not cases in which there had been a compromise
after suit brought. It can, I think, make no difference
whether the female gives up her claim before suit or by com-
promise after suit, unless there is something in the compromise
itself to make a difference. In Gunesh Dutt v. Mussamut Lall
Muttee Hooer(2), thore were two brothers, Ono bhad a son,
Chedee Liall, who died leaving a widow. This widow and the
sons of the other brother put in applications wnder Act XX VII
of 1860, the former claiming a life interest in Chedee Talls
estate and the Jattor claiming the property as joint family prop-
erty. There was a compromise by which the widow abandoned
her claim and admitied the right claimed by the brother’s sons.
It was contended that the brother’s soms were holding with the
widow's consent, and that therefore their possession was not
adverse to her. The Court observed as follows :~—« Liooking to
the proecedings under Act XXVIL it is quite clear that the
defendants have never admitted in the slightest degree that they
bold under the widow. They alleged, and still allege, a title
entirely hostile to her and possession based on that title, and the
fact that she, for reasons which we need not consider, chooses to
abandon her own claim . . . . docs not alter the nature
of their possession from an adverse to a derived possession. The
compromise may be perfectly binding onber, but there is nothing
in the terms of it to show that the appellants admitted and
acquired her rights. . . . . They bought the widow’s

(1) (1883) LL.R., 5 AlL, 532, (2) (3871) 17 W.R., 11,
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gilence, but did not attempt to aequire her rights as heiress
« +« . . In considering whether the possession is adverse, we
must see whether it is based on a title derived from the widow
as representative of the separate estate or on one which leaves no
separate estate to be represented.” Now I have no hesitation in
holding that the principles upon which the three cases last guoted
were decided are correct, and, applying them to the facts in Sheo
Nurain Singh v. Khurgo Koerry and Sheo Narain Singh v. Bishen
Prosad Singh(1), I am constrained to hold that the decision in
1bat case on the question of adverse possession cannot be sup-
ported. The possession of the brother's heirs was clearly adverse
1o the widow, and this being so, their holding could not be
regarded as being under an arrangement which in its effects was
tantamount to an alienation by the widow. In Mussamut Fndro
Kocer v. Shaikh Abool Burkat(2), there was a compromisec by
which a Hindu widow gave up all her rights in the estate of her
deceased husband, reserving only a life interest in part of it, and
the question was whether the reversioner was bound by the com-
promise. It was held that be was not on the ground that the
compromise could not but be regarded as an alienation. Now
there can be no donbt that such & ecompromise would not be
binding on the reversioner—Imrit Konwur v. Roop Narain Singh
(8), and if, as I think, what the learned Judges meant to say
was that the compromise could not affect the rights of the
reversioner any more than -an alienation could have done, there
is no difficulty in agreeing with them. In Sant EKumar v. Deo
Saran(4), the widow got posgession of her hushand’s property
alleging it to be his separate estate. Her husband’s hrother’s
sons sued her for possession of the property. There wasa com-
promise by which the widow admitted that the family was joint
and that she was only entitled to maintedancéd. In a suit hy
a reversioner after the widow’s death the question arose whether
the compromise was binding on the reversioner. It was pointed
out that while a decree finally obtained against a widow in a
bond fide litigation could bind the reversioners, a compromise was
not on the same footing as such a decree, and that the compromise
then in question could scarcely be regarded as having any footing

(1) (1882) 10 C.L.R., 837, (2) (1870) 14 W.R., 146.
(3) (1880) 6 O.LR;, 76, {4) (18%6) LL.R.. 8 All, 365,
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Munre  bigher than that of an alienation which the widow in possession
Mnfg’, 57, of her husband’s divided estate could have made, With all this
I entirely agree. But it is no authority for saying that the same

KAMBINAYANL . . .

Tumars | results necessarily flow from a compromise by a widow as wonld

Kansmavax How from an alienation by the widow.

HUBBARMIT, Now when we examine the compromise in the presént caso
in the light of the principles indicated abo e, it is I think
impossible to hold that there was an alienation by Madamma of
one-third of the zamindari. The effect of the compromise briefly
ig that for a consideration Madamma agreed not to press her
disputed claim to execute the decree and recover the property.
There ‘was no admission of her right, no title derived from her.
Iu this view the only other guestion which need be considered is
whether the suit is barred by limitation. Though the plaintiff’s
father got a decree in 1876 for the suit properby he never got
possession, nox did Madamma. Even as against the plaintiff's
father the possession of the first defendant’s father was adverse,
and it having been found that no title was derived by the first
defendant’s father by alienation from Madamma, the property
continued to be held adversely by the first defendant’s father and
the first defendant up to the date of the suit. The suit is therefore
olearly barred by limitation and was rightly dismigsed. This
appeal fails and is dismissed with costs.




