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APPELLATE CIVIL.
Before . Justice Willer and My. Justice Sankaran-Nair.

SESHAPPAYA (Puaisrirr), APPELLANT, 1908
2. November
17, 18.

VENKATRAMANA UPADYA awp avoruir (DEFENDANTS Dﬂcgfgé);" 8.
Nos. 1 axp 3), REsroNnEnTts.® July 20,

1910.
Civil Procodure Code, dct XIV of 1882, §. 18-~% Person claiming under ¥, wlio {s— Janunary 5.

Test to determine interast reprosented—Landlord does mot vepresent interest of

mulgeni tenant—EBstoppel—No estoppel where party not misled.

The mulgeni tenure is a permanent heritable tennre and mulgeni interest is
nol an interest subordinate to that of the lessor.

In ovder to estop a party in a subseynent st it by the decision in a former suit
against another party on the ground that the former claims under the latter
within the meaning of scetion 13 of the Civil Procedure Code it must be shown
that the party in the former suit ropresented the intercst claimed in the latter
soit. A parbty represents all inferests owned by him at the time cf the action
ag alac intercats belonging to others whicli ure subordinate to his. A decision
againgt him will bind intercsts acquived from him subsequently and all subordi-
nate interests represented by him whensoever acquired.

A mulgeni tenant will not be beund by o decision against his lessrr as his
interest is not subordinate to that of the lessor,

To estop a party, it must be shown that his acts or representations misled
the party setting up the estoppel.

Secoxp APrEAL against the decrec of P. J. Itteyerah, Snbordinate
Judge of South Canara, in Appeal Suit No. 123 of 1905, presented
against the decree of V. B. Ramaswami Aiyar, District Munsif
of Kundapur, in Original Suit No. 458 of 1904.

The facts are thus stated in the judgment of the lower
Appellate Conrt.

“The property originally helonged to Bheska Navada. In
exetution of a decree obtained by plaintiff against him, it was
attached and sold by the Court when it was purchased by plaintiff
on 80th May 1903 (exhibit C). The property was delivered to
him on 12th March 19(4 (exhibit D).

The first defendant claims under a mulgeni grant made by -
Ganapaya Urala who claimed to have purchased the property from
Shesha Navada under exhibit XIX on 8rd May 1892. When
plaintiff attached the property as Shesha Navada’s, Ganapaya

* Becond Appeal No, 386 of 190G,
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Urala intervened with a claim petition but his claim was rejected,
and a subsequent suib instibuted by Lim to eslablish it was
dismissed by the Original and Appellate Courts (exhibits K and B),

Tt is, therefore, contended by plaintilf that the first point is
res judicate as between plaintifl and first defendant. No doubt
frst defendant derived his title from Ganapaya Uzrala, but he
obtained it before the previous suit had been instituted against
bim. In 8 Allahabad, 324, it was held that a person who
obtained title from another before the suit was instituted against
him is not a person claiming under him, and that section 13 of the
Code of Civil Procedure must be interpreted as if, after the words
“ under whom they or any of them claim” the words ““ by a title
arising subsequently to the commencement of the former suit”

‘had been inserted. To hold otherwise would be opening a wide

door to fravd. T agree with the District Muusif in findiug that
the matter is not res judicutu.

The sale by Shesha Navada to Ganapaya Urala is said to have
been granted collusively and without consideration to defraud his
eveditors. Ganapaya Urala was Shesha Navada’s brother-in-law,
but there is no evidence to show that the latter had any ereditors
excopt plaintiff and those mentioned in exhibit XIX whom
Ganapaya Urala was to pay off.” A

The plaintiffs suit was dismissed and the judgment was con-
firmed on appeal. Plaintiff appealed.

IC. Bashyam Ayyanyar for X, P. Madhava Rao for appellant.

B, Siturama Bav {or first respondent.

Junement~—In Original Suit No.77 of 1900 on the file of the
District Munsit of Kundapur, Gianapaya Urala having been
defeated on a claim petition arising out of an attachment made
by the present plaintiff, sued the present plaintiff to establish title
to the property aftached, The suit was dismissed on afinding that
the conveyanco on which he founded his title, a salo by the owner
Shesha Navada, was fraudulent and not intended to convey any
interest. The decision was affirmed on appeal.

The plaintiff now sues alleging that after the dismissal of
Gavapaya Urala’s suit, he hrought the attached property to sale and
purchased it himself and ohtained possession ; but was dispossessed
by the first defendant, who set up o mulgeni tenure nnder Ganapaya
Urala. His suit is therefore for rccovery of the land, and it has
been dismissed on the ground that the first defendant is entitled to
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possession as mulgenidar. It is found dnfer alie that the first
defendant has remained in possession ever sinee the mulgeni tennre
was created, and that the plaintiff’s allegation that he obtained
actual possession is not true.

The first question for docision-in the Second Appeal is whether
the first defendant is bound by the decision in the suit of 1900, in
which it was held that Ganapaya Urala had nn title. If he is so
bound, the plaintifl’s title cannot be questioned in this snit, and
apart from any question of dispossession the plaintift will he
entitled to succeed on his title. .

The qguestion is whetlier the first defendant is a person who
claims under Ganapaya Urala within the meaning of scction (3
of the Code of Civil Procedure. .

The ground of privity is sbated by the learned author of
Bigelow on HEstoppel to be property and not personal relation
(page 142, 3th edition), and this view is accepted by Mahmood
J. in 8ita Ram v. Amir Begamn(1l). The snccessor to or purchaser
from a party becomes a privy only in respect of the interests and
rights in property to which he has succceded or which he has
purchased.

And it is not to be supposed that the Civil Procedure Code
contemplates the adjudication, between the parties to a suit, of
intervests or other rights, which are not theirs, and are not
ropresented by them. Consequently though the words ¢ under
whom they or any of them claim’ in section 13 of the Code of
Civil Procedure are wide, there seems to be no difficulty in the
way of restricting them so as to bind the party to the subsequent
suit by the decision in the former suit only in respect of interests
répresentad by the party to the former suit at the time of the
suit. Other intercsts with which he had parted before the suit and
which he had censed to represent could not properly be the subject
of adjudication in the suit.

In an Irish case (In re De Burgho's Esiate)(2), Madden J.
lays down and explains the rule as follows:—‘ According to the

~ clear principles of the law of Hstoppel it is necessary in order to
estop the objector, to show thathe derived title by act or operation
of law subsequent to the recovery of the judgment. If this is
shown, it is reasonable that he should be estopped because his

s

(1) (1886) LLXR., 8 ALL, 324 ot p. 887, (2) (1896) 1 Ir. B., 274,
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estatc was represented at the time of the recovery of the judg-
ment though not in his person.” )

The question then in each cage is whether the interest in snit
was represented in the former snit, by the party under whom the
claimant holds in the second suit, and we apprehend that if it was
so represented it docs not matter whether it vested in the privy
before or after the former suit. Iu Soski Blusun Guka v. Gogan
Chunder Shaha(l), the learned Judges explain the law that a
decision against a Hindu widew will conelude her husband’s
heirs on the ground that the widow represents tho whole estate:
and the same view Is expressed by Mahmood J. in Sile Rwp v.
Amir Begam(2); and the ground on which this question was
decided in favour of the mortgagee in those two cases as well
as in Bowomalee Nag ~v. Koylash Chunder, Dey(8), 1is that
the mortgagor after the mortgage cannot represent the estate
vested in the mortgages. The tost is whother tho interest is
represented and if it be possible that the party represonts in
the suit an interest already vested in some one clse, thuak person
will be a privy, Though the rule is stated in Bigelow on
Estoppel (ith edition, page 142) with refercnce to the time at
which the interest becomes that of the succossor of or purchascr
from the party, it is recognised by the learned author that there
may be cases to which this consideration will not apply, and tl:ese
he includes in what he calls ‘ holding subordinately.” * To make
a mon privy to an action he must have acquived an interest in the
subject matter of the action cither by inheritance or succession or
purchase from a party subsequently to the aclion, or he must hold
property subordinately ” and as an instance of a subordinate
holding he takes the cuse of landlord and tenant; *a lawful
judgment,” he sars “ which deprives the landlord of the estate,
deprives the tenant, of necessity, of his subordinate right”
(page 143).

Thus the view of the learned author would seem to be that the
landlord necessarily represents the interest of the tenant in an
action so far as that interest is subordinate.

We do not know of any English or Indian authority in support
of this view; the rule that the interest, to be bound, must be

(1) (1895) LL.R, 22 Calc,, 364 at p. 872
(2) (1886) LL.R., 8 All, 324 at p. 837.  (3) (1879) LL.R, 4 Cal, €92,
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acquired after the action, is supported by the English cases of Doe
dem Thomas Foster v, The Earl of Derby(1), and Mercantile Invest-
mont and General Trust Company v. River Platz Trust, Loan and
Agency Cumpany(2), and many American cases are ecited in
support of it in the work we have quoted. In Hukm Chand on
res judicata we find cited an American case in which it was held
that a tenaut of a defendant in ejectment who had acquired his
lease before the commencement of the suit is not estopped as to
big term by jwligment in the suit against his lossor (page 185).
This seems to take a view contrary to that of Dr. Bigelow but the
case is not cited in the BHth cdition of his work nor have we been
able to obtain the report of it.

Neither ol the English cases to which we have referred relates
to landlord and tenant, but in the Irish case the title of the
objector who was held not to te estopped wasderived from a lease
for lives rencwablo for evor, Whis may however he distinguishable
from the case of ordinary tenaneies from year to year or for years,
In the present case it is not neeessary for us to decide on the sound-
ness of the view tl:iat a tenant may be represented by his land-
lord in so far as his holding is subordinate. It is contended that
the mulgeni holder must be {reated as a tenant, and be bound as
such, but the mulgeni fenure is a permarent heritable tenure,
alienable in some cases by the conditions of the mnulgeni chit, but in
all cases perpetual though subject to forfeiture in certain circum-
stances, The instrument in the present case is not before us but it
is not suggested that it creates anything less than an ordinary
mulgeni interest.

The lessor has when the interest isinalienable a reversion or a
¢ possibility of reverter’ and a right to an annual rent, but he
cannot determino the tenaney by notice ror will it be terminated

'by efflus of time. Conssquently it cannot in our opinion be
properly said that the mulgeni is an interest subordinute to that
of the lessor. 1t is certainly greater than that of a simple mortgagee
who has not the possession and who can beredeemed at any time,
after the mortgage money is dne and yet if Sita Ram v. Amir
Begam!3) is right, the simple mortgagee is not estopped by a deci-
sion against the mortgagor in a suit instituted after the mortgage.

(1) (1824) 1 A, & B., 7€8 0t p.786.  (2) (1894) LR., 1 Ch., 578 at p. 566.
(8) (1886) LL.R., 8 AlL,, 334, '
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Tt seems o us that thelessor having alienated in perpetuity his
right to possession, and baving reserved to himsolf only a right to
receive a rent capnot be said to have vepresented the interest of
the mulgenidar in the suit between himsclf and the plaintiff.

Tt follows that the lower Courts were right in holding that the
defence is not barred. It is theu contended that the defendant is
estopped in a different way. In the former suit Lie was a witness
for Ganapaya Urala and De did not thon or before the exeention
sale bring his mulgeni interest into Court. This eonduet, if it is
to create an estoppel, must be found to have misled the plaintiff, .
He must show that he purchased the property in the belief that
the defendant had abandoned his right fo defend his mulgeni
tenure, for there is no doubt that he knew during the progress of
the former suit that the mulgeni was set up.  The instrument was
filed in the suit (judgment exhibit B). There is no issue on thig
question but no doubt if it were shown that Ganapaya Urala in
his suit was suing on behalf of the defendant—that the defendaut
was then the real plaintiffi—the defendant might be bound, but
we do not find that alleged anywhere, '

We think this contention fails. Nor can the defendant rely
on section 41 of the Transfer of Proporty Act: that question also
was not raised by the dofendant hofore the Distriet Munsif and
as Shesha Navada remained in possession uniil turned out by the
15t defendant himself, this section eannot be said to be applicable.

The remaining question is a question of fact. Had Ganapaya
Urala any title to the land on which he gave the mulgeni? The
District Munsif finds that he had, and if paragraph 5 of the
Subordinate Judge’s judgment can be read as a finding on this
question, he must be taken to be of the sama opinion. It does
not however follow from the factthat Shesha Navada was not
pressed by ereditors, that he intenddd to sell all his property to his
brother-in-law for Re. 1,000. 1In the former suit theve seems to
have been ovidence that the convoyanee was put in Ganapaya’s
name to deter others from lending and that this was done at the
instance of Shesha Wavada's family. That evidence is.mnot
evidence in this case, but we mention it to show that the object of
a sham conveyance is not necessarily confined to ‘rh(, provmwn of
a shield against present creditors,

We cannot therefare aceept paragraph 5 of the Submdmate

Judge’s judgment as a fnding that Ganapaya had title in Jung!
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1899, and we must call vpon the District Judge of South Canara  mMipies

for a finding on the first of the issues settled by the Distriet ¢ 0 =

Munsif in the light of the above observations. Natr, 3J.
~ 'The finding should be submitted in six weeks and seven days Seswarpava
; . : ; Py 2.
will be allowed for filing objections. _ VENEAT
{The District Judge found the mulgeni a real transackion and  ravawa

. Uranya,
the appeal was dismissed. ] FapTA
APPELLATE CIVIL.
Before M. Justice Abdur Rahim.
SRINIVASA AIYANGAR (PrririoNer), RrspoNDENT, 1970

». January 17,

KANTHIMATHI AMMAL (ResponpeNT), REsronpeNt.® e
(1uil Procedure Code, Act XIV of 1882, 5. 295—Rateable disiribulion nnder scveral

decrees : “Same judgment-debior”—Deeree against jud ginent-debtor v Subsequent

decree against liis legal representatives to be satisfied out of his ¢state.

A obtained a deerce against one Maruthamuothn Pillai; subsequently, B
ohtained a decree ngainst the legal vepresentatives of Maruthamuthu Pillai and
big estate in their hands. B applied under section 205, Civil Procedure
Code, Lo share rateably in the proceeds of property sold in execution of 4's
dooree :

Held, that B was not entitled to do so. Govind Abuji Jukhadi v. Muhoniraj
Vinayak Jalkhadt, [ (1901 I.LL.R., 23 Bom., 4347, followed.

When o decree is ohtained nguinst the legal representatives of a deccased
person, they are the jundgment-debtors. Kalinppan Serveikaeran v, Varadarajuly
{(1969) 19 M.L.J., 6517, reforred to.

Perrriox under section 622 of the Code of Civil Procedure of
1882, praying the High Court to revise the order ¢f N. Suudara
Alyar, Distriet Munsif of Tiruvadi, in Execution Applisation
No. 454 of 1907 in Original Suit No. 479 cf 1308.

The respondent obtained a decree in Original Suit No. 479 of
1898 against one Maruthamuthu Pillai and, in execution, aitached
a house. He obtained leave under section 204, Civil Procedure
Code, to bid at the sale of the house and set off the purchase money
against the decree amount, and purchased the property on 27th

#* Civil Revision Peti’nign No. 563 of 1907,



