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APPELLATE CIVIL.

Before sr. Justice Sankaran Nuir and Mr, Justice Krishnaswom
Ayyar, '

1910. RATHNASABAPATHI PILLAT axp ormers (Firsr, Tarr,
'Ta'““‘igy 10, gevewre Axp Eramrin Dereyvasts), APprrnants,

.
RAMASAM! AYYAR (Pramtizrs), ReEspoxpeNTe*

Specific Relief det I of 1877, ss. 9, 42~-Trusiee of temple—Wriong/nl dismissal
and dispossession by co-trusiees—-Suit for decloration, tnvalidity of dismissal
and injunction ~ Consequential relief—No claim oo 1ecover possession-—Suit so
Sramed not meintainabdle-~Landlord —Possession by receipt of reni—-Disposseasion

—Interest capable of delivery and possession.

When A, the trustee of a towple who hud been ousted from possession by
1iis co-trustess sued for a declaration thab his dismisenl from the trustesship
was jnvalid and for an injonction restraining his co-trustees and the temple
conmitiee from interfering with the excreise of his rights as {irustee, there
being no prayer for cousequential relief in the nature of possession against
his co-trustees :

Held, that the gnit was not mainininable,

That possession shonld have been szed for and nob o meve dvclaralion.

An injunetien is a diseretionary reliel and cannot be elaimed by a plaintift
oub of possession when lic does not nsk for possession against defendants who
are actually in possession :

Kunj Bihari v. keshuvlal Hiralal [(1804) LL.R., 28 Bom., 507, dissented
Jrom.

Jagadindra Nath Roy v. Hemanirg Kuwraari Debi [{1005) LLR., 32 Cale., 129
(P.C), referred to -

Held jurther, that notwithstanding the lands belonging to the temple
wero in the physical possession of tenants, yet the plaintiff’s »ivht o receive
rents was capable of possession whioch if disturbed entitled him to bring a suit
for posscssion under section 8, Specific Relief Act,

Jagannatha Charey v. Rama Rayer, [(1908) L.L.R., 28 Mad,, 238), followad.

Abdul Kadir v, Mehomed, [(1892) LL,R., 15 Mad,, 15], followed,

Nurayoma v, Shankunnt, [ (1892) 1.I.R., 16 Mad., 255, followed,

Skcoxp APpraL against the decree of . Du P. Oldfield, District
Judge of Tanjore, in Appeal Suit No. 518 of 1906, presented
against the decree of J. 8. Gnaniyar Nadar, Distriet Munsif of
Tiruvalur, in Originel Suit No. 95 of 1905.

* Second Appeal No. 667 of 1907,
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Suit by the plaintift, a trustee of a temple seeking a declara-
tion that his dismissal from tho trusteeship by his co-trustees
and the temple committee wasinvalid j for an injunction restrain-
ing the co-trustees from interfering with tho oxercise of his
rights as a trustec and for dumages against the devastanam com-
mittes, The plaintiff alleged that he had been ousted from
possession of the temple lands by the eighth and ninth defendants.
The eighth and ninth defendants dnter alin contended that the
temple and its properties were in their possession and manage-
ment ; that the plaintiff had been oub of possession since ¥th
September 1904 ; and that the plaintiff had no right to the
deelaration and injunctiont songht for in the plaint.

The contentions of the remaining defendants are immmaterial
for the purposes of this report.

The Distriet Munsif framed the following material issue :—

“ Whether the plaintiff was in possession of the temple

properties, and if not, whether he was ontitled to bring this snit

for an injunction ouly ?*°

The District Munsif held thab the removal of the plaintiff was
valid, and that as the plaintiff was not in possession of the temple
‘properties, after the appointment of the eighth and ninth defend-
ants, co-trustees, the suit for a mere injunction and deelaration
was not maintainable.

On appeal by the plaintiff, the District Judge reversed the
Muansit’s deeree and allowed the plaintiff’s claim. No objection
was taken on appeal before the District Court that the District
Munsif’s finding that the plaintiff was out of possession was
eIroneous.

The portion of the District Judge’s judgment dealing with the
maintainability of the suit was as follows 7

“The lower Court held that plaintiff should have asked for such
possession as it was possible for a trostee to obtain. Nurayana
v. Shankunni (15 Mad., 255) is relied on for two purposes. Asiu
the present suit there was a prayer for a declaration that a doeu-
ment, corresponding to the order of dismissal here, was not binding,
and there was then a prayer for a declaration of title without a
prayer for possession. It was held that the facts that the
properties were in the immediaste possession of third parties,
teniants, and next that the right of which declaration was elaimed

was a joint right with some of the defendants, did not make the
40 A
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prayer for posscssion unneccssary. As regards the first it is not
clear to what class of tenaney thosc in question belonged ; demises
granted by the defendants ave meutioned in the judgment, which
presumably rebutted the presumption that the tenants held with
ocenpancy right ; there is nothing similar here, and, if the trustee’s
right is simply to collect reuts, and therois nothing to the contrary,
a declaration of plaintilf’s right, as between him and defendants,
would onable him to do so. The case in guestion is no aubhority for
the view that plaintiff should have sued the tenauts in the present
suit, or veed sue the eighth and ninth defendants, the existing
trustees, when they ave not alleged to bave created the tenancies,
As regards the question of joint right, the case must be dis-
tingnished from the prosent ; plaintiff has reserved his eontention
that eighth and ninth defendants arenot proper trustees, and the
effect of hix doing so can be considered, when he suos on it for their
removsl, or a declaration regarding their character. At present his
eontention is simply that they are enjoying :ights and performing
duties, in which he is entitled, as a trustee, to share.  In the case
relied on the plaintiff as against third defendans, at least, claimed
that his possession should be ended, and their own substituted,
and against first, and, apparently, sccond defendants claimed what
the Court described asa possession distinet from that which these
defendants had. Tt has unot been shown in what the possession
possible for a trustee, a suit for which the lower Court suggested,
could consist, or what properties it could actnally affect, or in
what manner. As was asked in Kwnj Bihari v. Keshavlol (28
Bom., §67) ¢ how would practical effect be given to an award of
possession of an office otherwise than by preventing interference
with the rights of which it is made up” ?  Vengan v. Olinnu (14
M.L.J., 290) velied on by defendants, does not velate o the duties
of a trustee or the claim to a declaration regarding them, but to
the immediate possession of property uwsurped, it appears, by a
trespasser ; it is therefore not in point. In these eircumstances
it has not been shown that plaintiff’s suit iy wrongly framed.”

The first, third, seventh and eighth defendants appacﬂed tl
the High Court.

T. V. Gopalaswami Mudaliar for appellants.

G. 8. Ramachandra diyar for respondent.

Juveunnr.—The suit isby a dismissed trustee for a declarations
of the invalidity of his dismissal and an injunction’ restraining
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the co-trustees and the temple committee from interference with
bis exercise of the rights of a .trustee. The District Mumsif
dismissed the suit holding that the removal of the trustce was
valid and that as the plaintiff was out of possession the suait for a

mere declaration and injunction was not maintainable. On appeal &

the District Judge reversed the Muusif’s decree and allowed the
plaintiff’s claim. IIe held that the plainbifi’s dismissal wasirre-
gular and that he was entitled to sue for the declaration and in-
junction. No ground was taken before him on appeal that the
Munsif’s inding as 10 the plaintiff being out of possession was
erroneons. e rests his judgment on the authority of the
decision in Hunj Bilariv. Keshavlil Hiralal(1) and distinguishes
the decision in Narayann v. Shankunni(2) and the remarks of Sub-
rahmania Ayyar, J.,in Vengan DPoosariv. Paichamuthu(3). We
gre unable to agree with his view. No doabt the Bombay case
referred to appears to support the District Jwige: butin the face
of the decisions of this Court we are unable to agree with him.
The present case being clearly one of plaintiff having heen ousted
from possession it is open to himto sue for joint posscssion with
defendants Nos. 8 and 9 who are admittedly the other trustees of
the temple. It is said that the lands of the temple are in the
physical possession of the tenauts and that tho plaintiff cannot
have such possestion himself. Besides the lands, therc are the
temple itsclf and moveable properties belonging to the temple.
And even as rogards the landland’s right to receive rents it is
certainly capable of possession. It has been well pointed out in
The Zewimlar of Vizianagram v, Behara Suryanarayana Patrulu(4)
that the intercst of the landlord which may consist in the mere
receipt of the rents is capable of delivery and possession and sections
964 and 319 of the Code of 1882 have been framed on that sup-
position. It has been held under sectich 9 of the Specific Relief
Act, by this Court that possession by receipt of rents may be
disturbed and the person dispossessed may bring a suib for posses-
s&_on under that scetion within six months of sueh dispossession
(see Jagamnatha Charry v, Rama Rayer(5}). In Abdulkadarv. Maho-
med(6) and in Narayana v. Shankunni(2; it appears that there were

(1) (1%04) LLB,. 28 Bom., 5G7. (2) (1892) I,L,R,, 15 Mad., 255.
(8) (¥O13) 14 M.L.J., 290,

(47 (1002) LI.1., 25 Mad., 587 at pp. 591, 582.

£8) (190-4) T.L.R., 28 Mad., 238. {6) (1892) TL.R., 15 Mad, 15.
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tenants in actual possession of the property. It was held hy this
Court, notwithstanding that circum‘stance, that a snit for possession
should have been hrought agaivst the rival claimants to posses-
sion by receipt of reuts. TIf the observationsin Subramanyanv,
Pavamaswaran(l) are at variance with the view expressed in
the ahove cases, we cannoct accept them as corrcet, We must
thorefore hold that property in the actnal possession of the
tenants 1is capable of possession by the landlord (sce also
Suryanarayanamurthi v. Tammanna(2))and one person claiming to
belandlord ousted by another cannot eontent himself with suing
for » wers declaration but must sue for consequential relief in the
nature of possession against his vival claimants. Awud if the rival
claimants ave entitled to joint possession with tho plaintifl, the
plaintiff must sue for joint possession with them. It is however
coptended on the authority of the Bombsy ease, first, that section
42 of the Specific Relief Act docs not require the whole consequen-
tial relief to be claimed and that injunction is a sufficient relief
consequeut on the declaration and secondly, that the rule requiring
a plaintiff to seek for possession as conseqaential reliof where he
asks for a mere declaration is nob applicable to trustees of temples.
As regards the first position assuming that scetion 42 of the
Specific Relief Act is to he understood as not requiring the whole
consequential relief to be claimed, we think a plaintiff out of
possession. is not entitled to ask for an injunction merely against
the person in possession. This questien has been fully disenssed
to the judgment of Subrahmania Ayyur, J., in Vengun Poosari v.
Patchwmulln(3), though his actual decision in the case was not
upheld on appeal on another gromnd. Upon a review of the
English cases the learned Judge came to tho conclusion that in-
junection is not the appropriate relief wheve the plaintiff is entitled
to claim possession against the defendants. Kerr on Injunctious
(4th edition) states at page 82 ¢“ tho result of the cases apart from
the alteration made by the Judicature Act of 1873 was that where
the plaintiff was out of possession tho Court would refuse to
interfere by granting an injunction unloss thexc was fraud or”
collugion or unless the acts perpetrated or threatened wers so
{njurious as to fend to the destenction of the estate.” Again at page

(1) (1887) LLR, 11 Mad, 116 ab p. 122, (2) (1901) LL.B., 25 Mad., 504
(3) (1908) 14 M,L.J., 200,
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114 « if the trespass or damage is complete and the title is a pure
legal title, the Court would not in general interfere by way of
mandatary injunction, there being a full vemedy at law by
ejectment.” The passages above eited are supported by a number
of Buglish cases some of which Mr. Justice Subramania Ayar has
referred to in his judgment in Vengan Porsari v. Patchamutts(1).
Jt is true that the langnage of section 23, sub-section 8 of the
Judicature Act of 1873 is wider and allows an injunction whether
the person against whom such injunchion is sought is or is not in
possession under any claim of title or otherwise. But notwith-
standing the generality of the language the principle laid down
by XKindersley, Vice-Chancellor, in Lowndes v. Bettle(2), and
approved of by the Court of Ayppeal in Stanford v. Hurlstone(3)
has been re-affirmed, #is., that while defendant is in possession
and the plaintiff secks an injunction without possession, his claim
will not be upheld. Sce Leeds and Liverpool Navigation Company
v. Horsafall(4). An injunction is a diseretionary velief under
section 52 of the Specific Relief Act and the considerations adverted
to by Mr. Justice Subramania Aiyar in the case in Vengan Poosari
v. Pachamuttu(l) against the grant of such relief in this country
where the plaintiff is entitled to ask for possession against the
defendant are entitled to full weight. If therefore the plaintiff in
the present case cannot claim an injunction when he is out of
possession and defendants Nos. 8 and 9 are in possession, the only
other relief claimed in the plaint that remains is a mere declaration,
It is thoroughly well established that the plaintiff cannot sue for a
mere declaration when he ig entitled fo consequential relief.
Speaking with all respect, it appsears to us that the learned Chief
Justice of Bombay has overlooked the fact that injunction is a
discretionary relief and cannot bo claimed by a plaintift out of
possession when he does uot ask for possefsion against the
defendant who is actually in possession.

Passing to the next point, viz., that the plaintiff is only a
trustee of thoe temple, we are unable to appreciate the distinetion.
It is said that the property is vested in the idol and that an
injunction restraining interference secarcs to the plaintiff the rights
he claims in the most complete manner. In the Bombay case the

(1) (1908) 14 Mad. T.J., 260. (2) 83 1.7, Ch. 451 at p. 454.
(8) (1873)L.R., 9 Ch, 118, (4) 33 Saolicitor’s Journal, 183,
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plaintiff claimed the office of an Acharya but it included the
management of a temple and of inams and other properties
attached to it. It was not a mere performance of certain duties
which might involve no possession of propertics. Under those
circumstances it is diffieult to see that a morc vestraint frowm.
interference is equivalent to the transfer of possession from the
defendant to the plaintiff. The learned Chief Justice of Bombay
asks “ how would practical effect be given to an award of posses-
sion of an office otherwise than by preveuting interference with
the rights of which it is made up.” Where tangible moveable
and immoveable property is also attached to tho office, the
question as regards the proporty is casily answered. There
are provisions in the Code for giving possession of immoveabhls
property and the possession of such properly is a great deal
more than the prevention of other poople’s intarference. But
even where it is a mere office of which possession is eclaimed,
article 124 of the Limitation Act explains the mode of possession
which certainly is move than the mere restraint of another from
interforence. Possession is positive and connotes acts of dealing
with the property and sometimes benefieial enjoyment while an
injunction which restrains another from interference is negative.
The fact of the idol being the owner and the plainbiff the
trnsteo does not appear to us to affect the question.  In Jagadindra
Nath Roy v. Hemanla Kumar? Debil1), the Judicial Committee of
the Privy Council while recognizing that an idol may be regavded
as a judicial person capable as such of holding property, ohiserved
“ Assuming the religious dedicalion to have been of the strictest
character it still remaing that the possession and management of
the dedicated property belongs to the Schait and this carries with
it the right to bring whatever suits are necossary for the protection
of the property. Every such right of suit is vested in the
Bebait and not in the idol.” It follows that the circumstance of
a trustee suing is no answer to the objection that possession should
have been sued for and not a mere declaration, For the fore-
going reasons we hold that the present suit is not maintainable
and in reversal of the decree of the District Judge we restore
the decrec of the Distriet Munsif with costs in this and the lower
Appellate Court.

(1) (1903) LL.R., 32 Cale,, 120,



