
APPELLATE CIVIL.

Before Sir Arnold White, Chief Justice, and M r. Justice 
JUri&Jmamami Ayyar.

B ejm ter  20 YAEKANATH  EACHAkAUNNI VALIA  K A IM AL (F ir s t
----- ----------- ' D e p e n d a n t  a n d  L b g a l  E e p e e s e n t a t iv e s  cf  t h e  E in s i’ D e t e n d a n t ) ,

A p p b l x a n t s ,
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MANAKKAT VASUISTNI ELAYA KAIM AL a n d  o t h e r s  

( P l a i n t i i t  a n d  D e i ’e n d a f i s  N o s . 2 l o  5 ) ,  E e s p o n d e n t s . *

C iv i l  P roce d u re  Code, A c t  7  o f  1808, 3. (19— M is jo in d e r  in c lu d e s  n o n -ju in d e r—  

W h a i p a r t ie s  necesaary in  s u it  aga inst Icarnavan o f  ta rw ad  io en force  con tra c t  

o f  p rev iou s  Icarnavan— W h en  act ofJcarnavan im peachable.

In a smfc to enforce against the karnavan of a tarwad in his capacity us suoli 
liarnavan a contiact maclo by a pi-evions karnavan on behalf of the tarwad, it is 
not necessary to add the oiher members of the iarwacl as parties.

‘ Misjoinder’ in scotion 90 of the Civil Procedure Code of 1803 includes ‘ non- 

joiader.’
A  oofltraot made by the karnavan of a iarwad, i f  prudent and fair at the 

time it ■was made, is binding on his eucccssor in office.

Becqki) A p p e a l  against the decree of J. H. Munro, District Judge 
of South Malahar, in Appeal Suit No. 26 of 1907, p'osented 
against thp decree of S. Ragunathiya, Subordinate Judgo of South 
Malabar, at Pal ghat, in Original Suit No. of 1905,

The plaintiff and defendants wore members of an undivided 
taxwad of which the first defendant was karnavan- Tho plaintiff 
was karnavan of a branch entitled to be maintained by the tarwad. 
A suit against the predecesaor of the first defendant for mainte
nance by the predecessor of the plaintiff was compromised by the 
former agreeing on behalf of the tarwad to pay the latter, as 
■representing the branch, a certain amount for maintenance. This 
suit was brought to recover arrears for six years. The defendants 
contended, inter alia  ̂that all the members of the tarwad should 
be made parties, and that the arrangement was not binding on 
the tarwad, and that the arrangement had been revoked.

The District Munsif held that the arrangement was not 
binding on the tarwad and that it had been revoked, and he accord
ingly dismissed the suit. On appeal this judgment was reversed 
and a decree was passed in plaintifi^s favour.
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First defendant appealed.
M. Kuiijimni Nair for appellant.
T. B. Krishnamami Ayyar for T. R. Ramachandra Ayyar for 

third and fonrth respondents.
.Judgment (S ir  Charles A e no id  'W h ite , O.J.).— The main 

defence in this suit was that exhibit B, which is an arrangement 

which was entered into hy the first defendant’s predecessor in 
office as karnaYan of the tarwad and the plaintiff’s predecessor- 

in-interesfc, has been revoked. The Disferiet Judge finds that 

it has not been revoked. This is a question of fact which is 
binding on us in second appeal.

Then, on behalf of the appellant, it was arg-oed that exhibit 
B is not binding on him as the successor in office of fche man hy 
whom the agreement was entered into. I  feel some doubt as to 
whether we should allow this point to be raised before us at all, 
because the judgment of the learned District Judge, as I  read it, 
strongly suggests that the point was never taken before him.

The agreement purports, as I  read it, to have been entered 
into by the first defendant’s predecessor-in-offioe on behalf of the 
tarwad and I  see no reason for holding that it is not binding on 
his suceessor in office, the first defendant.

The further point which was argued before us was the question, 
of parties and it was contended that the suit ought to have been 
dismissed on the ground of non-joinder. Now the plainfcifi in the 
present suit is tbe manager of the tavezhi, the first defendant 
is the manager of the tarwad, and certain members of the 
plaintiff’s tavezhi have been made supplemental defendants. The 
point as to alleged non-joinder is this : that all the members of 
the first defendant’s tarwad should have been made defendants 
to the suit. On bebalf of the appellant we were referred to a 
decision Mammali v. Pakki{\). That was a suit for increase 
of maintenance against the karnavan of the tarwad and it was 
there held by this Court that all the members of the tarwad were 
necessary parties to that suit. I  think that case is clearly 
distinguishable from the case before us. In Mammal? v. FakM{\) 
the suit was for an increase of the rate of maintenance and it 
was not based upon any agreement entered into l>y the karnavan. 
Tbe present suit is on an agreement to pay maintenance
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at a specified rate executed l]y a former kamavau and, as I  
have said, I  see no reason for holding that the agreomeat ia not 
binding ou tlie tarwad. I t  purports to ha entered into by the 
karnavan representing the tarwad. In these circumstances the 
present case i)i regard to the question of the sng'g'cstcd non-foinder 
ia not governed by the decision in Mamm,ali v. .PaJrH(l), In  any 
•way, it seems to me that nnder section 99 of the present Code 
of Cinl Procedure we are not called upon to give olibet to the 
objection in regard to parties.

I t  is coni ended that section 99 Bpeaks otdy of rmsjoinder of 
parties or causes of action. But il' baa been held by this Court in 
Mahahala BImita, v. JCunhamia Bhaita{2) for the purpose of 
construing- the section to which the prosent section VQ corresponds 
that the woi'd misjoinder inclndcs non«joiwhr^ I  think that the 
second appeal must be diBinisscd with coats.

Keishnaswami Ayya]}, J.— I  agree. The appellant attacks the 
judgment of the District Judge ou the ground that exhibit B is 
not binding upon him because the property allotted for the 
maintenance of the plaintiff’s branch gives at present a larger 
inconie tluin it was expeotcd to yield at the time wlien it was 
allotted. I t  seeins to me that this is not a sufFicient ground for 
modifying an arrangement that was entered into by a karnavan. 
The question as regards the propriety of the arrangciucnt made 
by the karnavan in 1879 ia eertairdy open to the present karnavan 
to raise. But if it was a honi fide and pro[ior and pru(h;)nt arrange
ment to make at the time it was entered into, it seems to mo that 
the ground on which that arrangement i.s now attacked is not 
available to the pi-esent representatiyc of the tarwad,

As regards mn-joinder^ in tl\o circumstanooa of this case, 
it is at best an irregularity, which dong not vitiate the decision 
on the merits, and therefore section 99 of the present Code 
of Civil Procedure would seem to bo sntfieieTit to dis])oso of 
that objection. But, looking nt fclie questioTL on its morits, it 
seems to me that it is not clear that there is a non-joinder in this 
caae. The contention is open to exception. I'ho suit iis brought 
upon an arrangement entered into by a karnavan against the 
BucoesBor of that karnavan. I t  is sought to enfnrco it ngainst him, 
in his eajDaoity as the ka.rnavau of the tarwad. In  such a suit he

(1.) (1884) I.L.E.., 7 Mad., 428, (2) ( !898) I.L.S., 21 37.1 afc p. S82.



xepresents all the otlier member>s of the tarwad and therefore it Wina>K, CJ,, 
would seem to me to be unnecessary to malre the other members kmshka-
parties, though if they made an application at the earliest }3ossihle 
stage to join on the record as parties to the suit, such an nppli- — -
•cation onght to he favourably viewed. There was no such eacjha'.
application in this case. Nor -wa,3 there any application by the 
first defendant that the other members shoold.be joined as parties. Kaimai, 
The mere objection, therefore, that they have not been joined manakkat 
seems to^me to be of no validity whatever in a suit broug-ht like the 
present one for the enforcement of an arrangement made by the Kahial, 
predecessor of the preseufc kaxnavan. I  agree in dismissing the 
second appeal with costs.
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APPELLATE CIYIL.

Before S ir Arnold White, Chief Justice, and M r, Justice 
Krishnaswami Ayyar.

A P P A N D A I  V A T H IY A R  and othbbs (Nos. 1  t o  3 L e q a l

E d p resen ta titeb  01' F ir s t  PiA-INTifj? aitd P la inx ii'I'b  Nos. 6 a h d 7 ), December 22
. 1910.

A p p e lla n ts , Jauuar7  25. '

BAGUBALI MXJDALIYAE and  o t h ik s  (F ir s t  Dffi'ENDANT,

F oubxh L egal R bpresbnxative o3? F ir s t  Pl a in t if f  an d  Second 

DEi-ENDANT), EbsPONDENTs.*

Hindu Law— Jains— InJieriianoe— Competition amongt̂ t heirs — Mother’s sister’s 
arm 'preferred to maternal wich's so7t~0bservations on the principles regulat
ing the order of succession among Bandhus.

Under Hindu Law a motlicr’s sister’s son is entitled to sxicceed to the estate of 
a deceased Hirtdn in preference to a inafc(3rnal ixacle’s sou.

S econd  A p p e a l  againsi'. the decree of F. Du P. Oldfield, District 
Judge of Tanjore, in Appeal Suit No. 500 of 1906, presented 
•against the decree of A. N. Ananfearama Ayyar, District Mnnsif 
•of Tanjore, in Original Suit No. 277 of 1904

Suit by the original plaintiff, Annasawmi Yathi, as heir to one 
Gunapala Yathi, who died on 16th October 1901, to recoyer certain 
properties deposited by the latter with the defendants. The 
defendants conteoded, mhr aliâ  that the original plaintiff as well as

* Second Appeal Ko. 1060 of 1907.


