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partncrship now in qaestion. They have not been placed on the  awinrzs
voeaed as mere pio foian defendants.  The prayers in the plaint MU‘\:‘;\S 5.
wake no distinetion hetween the ‘fitth and sixth defendants and the TR
other defendants, but ask for relief against whichever defendant iii;?;L
may be found lable.  As therefore the fifth and sixth defendants ¢ "
ceonob properly be wmade parties, the whole suit must fail. I Oamesre

wonld therefore dismiss Appeal No. 188 with costs.
BMiller, J—T agree. 'The sppeals ave dismissed with costs.

APPELLATE CIVII.

Before Sir Arnold White, Chief Justice, and My, Justice
Krishraswani dyyar.

VENKATRAMA IYER axp avorner (PLAINTIFFS), APPELLANTS, 1908,
November 22,
2. 23.

December 7,

EYTMBA ROWTHEN avp ornzrs (DeFespaxnts, Nos. 1, 10, 11 anp —————
12}, RESPONDENTS.* ‘

Mcortgage— Decree, mortgage of— Morigagee has a charge on amount realised in exe-
cutioa of decree mortgaged—CQivil Pracedure Code, Act XIV of 1882, 5. 276—-
Attuchment and mortgage of decree om same day—DMorigage vahd wunless
attaching creditor shows it o have been effected during the pendency of
altaeh rent,

Where a decres is mortgnged and the amount due under the decroe is subse-
unently veulised in execation, the mertgagee has a charge on the awmount so
realised.

The mortgagee is entitled to a charge on praperty which through no faulh of’
Liis has faken the place of the mortgaged praperty, ’

Stngaraveln Udavan v, Rama Iyer, { (1808} 13 M.L.J,, 306], dissented from.

'The receipt by one Court of a notice of attachment by another Court is not a
jndicial ach to which the prineiple that jodicial acts must be presumed to have
been done an the earliest peint of time of the date thereof would apply. Where
therefore o decree is -mortgaged on a certain date, and notice of sttachment of
such decree is yeceived by the Courb on the same day, it lies on the attaching
creditor see:ing to set aside such mortgage as made during the pendency of
attachment under seotivn 276 of the Civil Procedure Code to show that the
receipt of gnch notiee was prior to the execution of the mortgage.

When a decree ig attached and fhe attachment is subsequently withdrawn
Wy agreement, the attachment does not consinue ageinst the xoney realised
in execution of such decree-in the absence of anything te that effect in the
agresment. )

* Becond Appenl No, 1153 of 1907,
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Seconp Appral against the decree of F. Du P. Oldfield, Distriot
Judge of Taujore, in Appeal Suit No. 513 of 1906, presentsd
against the deeree of T. 8. Thiagaraja Aiyar, District Munsit of
Manndrgudi, v Original Snit No. 349 of 1905.

The facts for the purpose of this ease are sufficiently set aut iy
the judgment.

8. Srinivase dyyar for appellants.

V. Purushothama Ayyar for the Hon. The Advooate-Genoral
and 7. B Venkatrama Sastri for fourth vespondent.

Jupeyents (Sir Unartes Anxorp Wairg, C.J.)—T have vead
the judgment which my learned brother is about to deliver and [
eoncur.

With regard to the question whether the plaintiff has a lien on
the money in deposit in the Munsif’s Court, it seems to m~ an
further consideration, that the view taken in the jndgment of this
Court to which ¥ was a party namecly, Singarcvels Udayen v.
Ramayer(1) was wrong, and that it is not sapported by the decision
in Gurney v. Seppings(2) to which reference is made in the judument.

T think the decree of the Courts below should be modified in
the manner indieated in the judgment of my learned brother, aud
that the respondents should pay the appellant’s costs throughout.

KrisaNas® aM1 AvvaRr, J.—The first defendant mortgaged the
deeree in Original “uit No. 264 of 1891 against defendants Nos.
2 to 9 on the file of the District Mnnsif of Mannargudi, to the
plaintiff. The mortgage deed is dated the 3rd of November 1904,
The tenth defendant who had obtained a NSmall Cause decreo
against the first defendant on the file of the Subcrdinate Judge’s
Court of Tanjore attached the decree in Original Suit No 254 of
18¢1 under section 273 of the Uivil Procedure Code of 1882,
This order of attachreent was received by the Mannargudi Munsif
on the 3rd of November, ie., the same day as the date of the
mortgage. Defendants Nos. 11 and 12, other decree-holders
against the first defendant, attached tho said decroe—subsequently
to the plaintiff’s mortgage, in execution of their respective decrecs.
The tenth defendant having afterwards withdrawn the attachment,
the first defendant executed his own decree in Original Suit No.
264 of 1891 and realised the sum of Rs. 801 which was kept in
deposit to the oredit of that canse in the District Munsif’s Court of
Mannargudi. The plaintiff’s suit is for tne recovery of his

(1) (1903) 18 M.L.J, 806, (2) (1845) 15 L.J. Ch,, 885,
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mortgage amonnd from the amount indeposit.  Both the Courts
below have coneurred in distmssing the snit, as against the money
in deposit.  The frst question fot decision is whether section 244 of
the (lode of Civil Procedure of 1382 bars the suit. It is contended
for the vaspundent that the plaintiff is the ussignee of the decree-
holder in Orizinal Suit No. 254 of 1891 and is bound therefore to
apply in execution of that decree for the realisation of the amcunt
due nnder it and cannot institute a separate snit. [t is nnnecessary
to consider for the purposes of this case whether o mortgngee of
@ decres is an nssignes within the meaning of soution 232 of the
Code of Civil Procedure, 1882, There can be no doubd, however,
that as mortgagee, he can sue his mortgagor for sale of the
mortgaged property (see appeal against Orvder Mos. 107 to 109
of 3808) and the purchaser may then procced tn execate the decree
which he has purchased.  The present suit, it must be remembered,
is not for realisation of the amount due by the jadgment-debtors
of the first defendant but for recovery of the plaintiff’s claim from
the amount in deposit to the credit of the first defendant in
Original Suit No. 254 of 180). The yuestions arlsing between
the plaintiff and the first defenlant or those avising between the
plaintiff and the teuth, eleventh and twelfth defendants are not
questions avising between the parties to the sait No. 54 of 1891
or their representatives. Section 244 of the Code of Civil Prnce-
Jdure 18582 cannot therefore bar the present snit.

It is again urged for the respondent that on the date of the
mortgage to the plaintiff execution of the decree in Original
Buit No. 254 of 1841 had become barred under sechion 230 of the
Code of Civil Procelure, 1882, and that thercfore no interest
passed to the plaintiff under his mortgage. This contention is
clearly untenable. In the first place the decree in Original Suit
No. 254 of 14891 was then nuder execution, an application for
execution being pending which had been preferred within twelve
years from the date ofithe decree. The plaintiff as mortgagee of
the deeree was vertainly eutitied to the benefit of the execution. In
the sesond place assaming that a fresh applieation by the plaintiff
would become barred, the plaintiff is not seeking to execube any
deeree mors than twelve years old bub only proceeding to recover
by suit the amount due to him from moneys realised by the first
defendant. It is difficult to see how section 230 of the Civil
Procedure Code of 1882 can affeot the plaintiff's right.
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It is next contended that the plaintifi’s mortgage is subsequent
to the tenth defendant’s attachment and that the plaintiff is post.
poned to the tenth defendant and also to the eleventh and twelfth
defen-ants who, though their own attachments were later than the.
plaintifl’s mortgage have, it is said, valid claims enforceable under
the tenth defendant's attachment. The attachment of the tenth
defendant was, as already stated, on the same date as that of the
plaintif’s mortgage. Under section 273 of the Civil Procedure
Code, 1882, it only tatkes effect from the date of the receipt of the
notice by the Court whose decrec is attached. At all events a
private alienation by the holder of the decree attached is void
ander section 276 of the Civil Procedure Code, 1882 only if
made during the continuance of the attachment, “ duly intimated
and made known” in the manner provided by section 278. It
is plain that a transaction which is primd facie valid, can ouly be-
invalidated by the attaching decree-holder showing to the satis-
faction of the Court that the aliemation was made during the
pendency of the attachment (Satya Charan Mulkerei v. Madhub
Chunder Karmakar(1)). The tenth defendant has clearly failed
to show it. It is argued that the receipt of the notice by the
Mannargudi Munsif was a judicial act, and must be presumed to.
have been done at the earliest point of time on the 3rd of November,
while the alienation in favour of the plaintiff being a private
transaction he is bound to show the actual time at which the
transaction was coneluded. Reliance is placed upon the decisions
in Wréghtv. Md/s(2) and Clarke v. Bradlough(8). "hese decisions
do not support the respondent’s contention. In the latter
cage a writ of summons was held not tv be a judicial act and
the legal fiction, assuming it was applicable to judicial acts.
without qualification,.as to which doubts were expressed, was held
inepplicable to a wrif of summons. Ttis impossible to suppose
thet the receipt by the Mannargudi Munsif of the notice of
attachment issued by the Subordinate Judge of Tanjore was a
jndicial act to which snch a fiction could be applied. It follows,
therefore, that the defendant has not shown that the alienation
in favour of the plaintiff was during the pendency of an
attachment.

(1) (1908) 9 C.W.¥., 693, (2) (1859) 4 H, & V., 488
(8) (1881) 8 Q.B.D., 63.
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Section 276 of the Civil Procedure Code, 1882, cannot then, in. Warrs, €.

my opinion, invalilate the mortgage. But assuming the above i iiea.
view to be erroneous, the attachment of the tenth defendant was N ;":‘;\;f’]
withdrawn by exbibit J. It was strenuously argued by the learped =~ —

vakil for the respondeots that exhibit J was not an ahbsolute Vﬁmﬁziﬂ(
withdrawal of the attachment but conditional on the money ES:T’;%

realised by the first defondant in execution of his decree being kept  Rowwmex.
in deposit. Bat the condition having been fulfilled the withdrawal
of the aitachment must take effect according to the terms of
exhibit . No attachment of the money in deposit was substi-
tuted in place of the attachment of the decree. It is diffieult o
hold that notwithstanding the terms of exhibitJ the attachment
continued as beafore so as to invalidate the alienation in the
plaintifi’s favour under the terms of section 276 of the Civil
Procedure Code, 1882. Defendanbs Nos. 11 and 12, however,
stand in a distinetly worse position. Their attachments were
later than the mortzags. They ave primd facie postponed to the
mortgagee. Tha money realised was not realised in execution
of the decrees of any of the attaching decree holders. The fivst
defendant executed the decree in Original Suit No. 254 of 1801,
Defendants Nos. 11 and 12 would not therefore be entitled to any
rateable distribution undersection 2985, Givil Procedure Code, 1882,
out of moneys realised by the first defendant in execution of his
decree, atter the tenth defendant had withdrawn his attachment.
It is essential to a valid elalm for rateable distribution thatb
the assets should have been realised by the tenth defendant
execating the first defendant’s decree by way of executing
his own decree. If we are to assume that under exhibit J the
tenth defendant entered into a special arrangement with the first
defendant for making the money realised by the first defendant in
execation, available to the tenth defendant to the extent of his
elaim, such an arrangement cannot avail the eleventh and twelfth
defendants who can only put forward claims enforceable ander the
tenth defendant’s attachment as entitled to priority against the
plaintiff’s mortgage. Inthe view here expressed it is nnnecessary
to consider the conflicting views propounded by the Bombay High
Court in Sorabsi Edulii Warden v, Govind Ramji F. N. Wadia and
another(1), and by the Allahabad High Cowrt in Manokar Das

(1) (1892) 1.L.R., 16 Bom.,91.
38
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v. Ram Autar Pande(1), as to the meaning of the phrase “claims
enforceable under the attachment ”’ in section 276 of the Civil
Procedure Code, 1882,

There is yet another argument advanced by the respondents
which remains to be noticed. It is contended by Mr. Venkata-
rama Sastry that the decrec in Criginal Suit No. 254 of 1891 being:
no longer in existence by reason of the deoree amount having heen
realised in execution, the plaintiff’s mortgage is at an end and
the plaintiff has no lien on the moneys in deposit in the Munsif's
Court of Mannargudi but only a personal claim against the first
defendant. The decision in Singaravel Udayan v. Ramayer(2)
is cited in support of this view. With great respect to the learned
Judges who decided this case I am unable to follow this decision.
Gurney v. Seppings(3) cited thercin does not appear to support the
view expressed in that case. The Lord Chancellor allowed the
mortgagee to proceed with his action against the mortgagor on
condition of his depositing the money realised into Cowrt as
security for the sub-mortgagee. Relying on this case, Coote
observes at page 850, Vol. IT (seventh edition) of his ¢ Law of Mort-
gages’ “If the debt is gobin by the original mortgagee he is bound
to apply it in discharge of the sub-mortgage.” Sec also Figher on
¢ Mortgages, page 854. No referenco is made in Singarcvelu
Udayan v. Bamayer(2) to section 78 of the Transfer of Property
Act and to the principle underlying that section. There ave
numsrous authorities in support of the position that the mortgagee
is entitled to a charge upon the property whish through no fault
of the mortgagee has taken the place of the mortgaged property.
It is well known that the money or the property given by Govern-
ment in substitution for the lands taken wup under the Land
Acquisition Aect is charged in favour of the mortgagee who had
his elaim upon the property so taken. See Vira Ragava v. Krishna-
sami(4), Joboni Chowdhurani v, Amor Krishne S8aha(D). The charge
upon the proceeds of a sale of mortgaged property for arrears of
revenue or of rent declaved by section 73 of the Tramsfer of
Property Act is recognised in Gosto Behary Pyne v. Shib Nailh
Dut(6) in Ben: Prosad Sinka v. Rewat Lall(7) end Kumalokant

(1) (1903) LL.R., 25 All, 481.  (2) (1903) 13 M.L.J., 806.

(3) (1845). 15 L.J. Ch., 285. (4) (1888) LL.R., € Mad,, 344 ot p. 347,
(5) (1908-1909) 13 C.W.N., 851. (&) (1893} L. K., 20 Cale.,241.

(7) (1887} 1.L.R., 24 Oale., 74G. ‘
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Sen v. Abul Barkat(1). Where an undivided share in property Wurrs, C.J,
i d ¢ t * gets specilic property in 1i £ e
is mortgaged and the mortgagor gets specilic preperty in lien of  gorougs.
the share on partition, it has been held that the worgage is a Ay

. . g Yo
valid enevumbrance on the substituted property.  Byjnath Lall v.

. o , . . VENKATRAMA
Ramondern Clowdey(2), Hem Chunder Ghos: v. Lholio Boid Debi(3), TyER

Joy Senfari Gupte v. Bhurat Chundre Bardhan(4), Laksh- s
man v. Gopal(B), Amolak Ham v. Ohundan Smygh(6), and Rowrses.

section 44 of the Transfer of Froperty Act. The puisne mort-
gagee is on the same principle entitled to a charge on the surplus
sale-procecds on a sale under the first movtgage (Berkamdeo
Persiad v. Tore Chand(7)). It would be difficult indeed to
hold that so far as the frst defendant (the mortgagor) Is con-
cerned he would be at liberty to realise his decree and deal
with the procceds to the prejudice of his mortgagee, the plaintiif.
As regards defendants Nos. 10, 11 aud 12 if there be any force
in their contention it affects them guite as much as the plaintiff
for they merely attached the decrec of the first defendant and not
the amount realised in execution of it and they not having
therefore any liev upon the amount in deposit, aro not entitled to
raise any objection to the plaintiff obtaining a decrec against the
first defendant and the amount which stands to his credit. Ag
already observed, bowever, I am inclined to hold that the plaintiffs
have a valid charge on the amount in deposit in the Munsif’s
Court at Mannargudi. I would modify the decrees of the Courts
below and declare that the plaintiffs are entitled to a lien for the
amouut decresd, on the amount in deposit in the District Munsif’s
Court at Mannargudi to the credit of the first defendant in the
Original Buit No. 254 of 1891 and that the plaintiffs arc entitled
to draw that sum from that Court in execubion of this decree. The
respondents will pay the appellants’ costs throughout on the
amonnt decreed by the Courts below. i

(1) (1900) LL.R., 27 Calc., 180. (2) (1873) L.R. 1 LA., 106.
(3) (1893) T.L.R., 20 Calc., 533- (4) (1899) LR, 26 Calc., 434,
(5) (1899) L.L.R., 23 Bom., 385. (8} (1908) IL.LR., 24 All, 488,

(7) (1908) LL.R., 33 Calc., 92.
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