
A P P E L L A T E  C R B J IN A L .

Before Mr. Justice Benson mid Mr. Justice Abclur Bahim.

1910, ELAMATHAN
JanTtary 7.______::___  'i\

EMPEEOE.-

Evidencp. Act I  of 1872, s. 9il— 0ral evidence admissible to prove what 

took place ai time of search.

Where a seavoh lias been couducted iinder the Criminal Procedui'e Codp, the 
“oai'cli-list is not the only evideaoe admissible as to the matters dealt with 

tlierein.
Section 01 of the Evidence Act does not exclude oral eyidenoe of what took 

place at the time of soavch.
AMul Khadir and others v, Queen-Empress, (Weir’s “  Orimiual S,nlings,” 

4th edn., voL 3, p. 535), dissented from.
The Public Prosecutor V. Sarahi Chennaijya, [C1910) 33 Mad. 4il3)],

followed.

Petition , under sections 435 and 439 of the Code of Criminal 
Procedure, praying the High Oonrfe to revise the judgment of 
V. Sreenivasaohariar, Sub-Divisional Magistrate of Madura 
Division in Criminal Appeal No. 59 of 1909, confirming the 
conviction and sentence of the lower Court.

The case for the prosecution was that there was a theft of 
clothes from the oomplainant’s house, and that the matter was 
reported to the police. The house of the accused was searched. 
The search-list stated that some of the articles missing were found 
in ihe house. At the trial the prosecution adduced oral evidence 
to show tha.t they were found in a locked boos. The accused was 
convicted of theft on the presumption raised by the possession 
of stolen articles. On appeal against this conviction it was 
contended that section 91 of the Evidence Act excluded all 
evidence but the search-list to prove what took place at the time 
of search and the oral evidence that the articles were found in a 
looked box was inadmissible. 'I’his plea was over-ruled and the 
conviction was confirmed.

The accused moved the High Court under sections 435 and 
439 of the Criminal Procedure Code.
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Jf. Narai/ana Baa for petitioner. Bensox
Tlie Public Prosecutor, cor.tra. Ibduk
Oeder.— The petitioner’s'pleader c-ontends tliat the search- Kakim, JJ. 

l i s t  i s  the only evidence admissible as to the matters dealt with E x a m a t h a s  

therein and relies on the case of Ahdul Khadir and others v, emperor. 
Qmen-Empres'^l). W e are iiaable to accept that niling as correct.
I f  it were adopted it would lead to results most prejudicial to 
the proper trial of aooused persons. And we ohserve that a 
directly contrary view was taken in the ease of T?ie Public 
Frosemior v. Sarahu Chemiayya{2) W e think this latter view is 
correct. W e do not think the sentence exeesyive.

We dismiss the petition
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APPELLATE CIYHi.

Before. S ir Arnold Whih\ Chief Juaiicê  and 
Mr, Justice Krishnasicami Ayyar

IR E N E  PANNY OOLQUHOTJN (P i a in t ip i '), A p p e l l a n t , 1909.
December I I,

FANNY SMITHER (D e fe n d ao t ), R espo nd ent.**'

Cnntract of marriage, action fo r procuring breach of-'-Parent or guardian procuring 

breach maliciously or hu false representations liable.

An aetiott is maintainable against a persoa for indncing a party to break a 
contract of mai’riage entered into by such party.

A  parent or guardian in.diicing a child or ward to "break such, a contract is 
ii&ble wben sucii parent or guardian does so uialicioasly or by false represeata' 
tionfi.

Altbongh malice is not the gist of the action in sncli cases, it may, if 
alleged and proved, displace Ibe protection ox pmilege which, arises from the 
relation between, the party procuring the breaking of the contract and the party 
breaking it.

A p p e a l  against the judgment of Wallis, J., dated 16ili February 
190B, made in the exercise of the ordinary original jurisdiction 
of this Court in Civil Suit No. 369 of 1908.

(1) Weir’s Crl. Bnlings, 4th Bd., Vol. I I, p. 515
(2) (1910) I.L.E., 33 Mad., 413.
*  Orifirinal Side Appeal STo. 6 of 1909.
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