BeNsow
AXD
AppUn

Ramxyw, JT.

Kaprr
InranI
RowrueN
2
ARUNA~
CHELLAM

CavrrIam,

1808,

December 9,

402 THE INDIAN LAW REPORTS. [VOL. XXX,

with this question in paragraphs 11 to 15 of Lis judgment, and
we are of opinion that the cases quoted by him Swaye Pillui v,
Munisami dyyan(l) and Mayan Pathuti v. Pakuran(2) and Turngy
v, The Bank of Bombay(3), justify us in the view that we take ag
to the proper construction to place on section 30 of the Trusts Act,

‘We therefors dismiss these second appeals and the civi}
revision petition with costs.

APPELLATE CIVIL.

Before Siy druold Whate, Chief Justice, and dr. Justice
Krishnaswame Ayyar.

MAHOMED ESUF (DEFENXDANT), APPELLANT,
e
RATARATNAM PILLAIL (Praixrier), RespoNpant.®

Trade mark, infringement of—Essentials neceesary fo maintain

action for.

1t is settled law that a dealer in, or & manufacturer of a particnlar article
who adopts a name for thab article, whether the name be a gurely fancy name
or a descriptive name, cannot restrain another dealer frum using the same
ngme simply upon the ground that the article so named bas acquired a reputa.
tion, even though it may be that the public bave grown accustomed to buy the
article in qnestion only relying on the name and without examining the
quality of the article, For a man to be entitled to restrain asother from usicg
& particalar name with reference to a commodiby he must show that the public
bave grown tu assaciate that particulor name with himself as the wannfacturer
of, or dealer in, the article,

Borlow v. Govindram, [ (1897) (I.L.R., 24 Cale., 364), referred to. ]

Szeonn Appral againgt the decree of M. Mundappa Bangera,
Subordinate Judge of Trichinopoly, in Appeal Suit No. 93 of
1906, presenfed against the decree of M. J. Veeraragava Aiyar,
District Munsif of Trichinopoly, in Original Suit No. 321 of 1903.

The plaintiff sued for aninjunction to restrain the defendant
from passing off cigars of his own manufacture as the goods of

(1) (1899) LL.R., 22 Mad., 259, (2) (1899) LL.R., 22 Mad., 348.
(3) (1901) LL.R., 25 Bom., 52. * Hecond Appeal No. 36 of 1908,
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the plaintiff by selling them under the name of © Albert” a name
by which the plaintiff’s cigars had acquired a repatation duaring
the past seventeen years.

The defendant denied plaintiff’s right to the exclusive use of
the name  Albert”® and that the name signified in the warket
that the goods to which it was affixed were the manufacture of
the plaintiff. He alleged that he and his family had been
selling cigars and using the said name from a time prior to
the vear from which plaintiff's firm had been using it; that
there was no infringement of plaintiff’s right and that plaintiff’s
suit was barred by limitation.

The District Muonsif upheld the defendant’s contention and
dismissed the suit with costs.

On appeal, the Subordinate Judge found that “ the plaintiff’s
cigars had acquired a wide reputation under this name {(i.e.,
Albert) throughout India and that he sold them by thousands
and lakhs between 1887 and 1890.” The dceree of the lower
Court was reversed and an injunction was granted as asked for
by plaingift.

Defendant appealed to the High Court.

L. 4. Govindaraghava Ayyar for P. R. Sundara Aiyer and
T, Natesn Adyar for appellant.

E. B. Osborne for respondent.

Jupemuasr (Sir Arworp Wamrs, C.J.).—This appeal has
heen strenuously argued by Mr. Goviodaraghava Ayyar. I
gee no rcason bo quarrel with his statement of law with regard
to the question we have to determine. I think it may be sald
to be now well settled that a dealer in, or, a mannfacturer
of, a particular article, who adopts a name for that article,
whether the name be a purely famcy name or a descriptive
name, cannot restrain auother dealer from uwsing the same name
simply upon the ground that the article so named has acquired
a reputation, even though it may be that the public have grown
accustomed to buy the article in question relying on the name
and without examining the quality of the article. ¥or a man
to be entitled to restrain another from using a particular name
with reference to a commodity he must, I think, as the law
stands, be in a position to show that the public have grown to
associate that particular name with himself as the manu-
factyrer of, or dealer in, the article. I do not knmow that
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one need refer to authorities at any length. I may refer to g
decision of the House of Lords in Reddaway v. Bankam reported
in 1896 A.C., 199 (see too Jokn 8midé v. Reddoway & Come
pany(1). The House of Liords case was a very strong one, hecanse
there the name which was adopted was a true description of the
particular comraadity. We find the law laid down, I think,
quite accurately, hy Mr. Jusbice Sale in Barlow v. Gobindram(2).
He puts it thus. [ quote the head-note :——* To show that a parti-
cular frade number has acquired a reputation in the market, and
that purchasers buy the goods by that number and not from an
examination of the nature or quality of the cloth is not sufficient
1o establish the right of exclusive user of that number. There
must be such an assoclation between the number and the firm’s
pame as to indicate in the understanding of the publiz that the
goods bearing that number came from that particular firm.”
The same view was taken in a later Calcutta case Hunna Ll
Serowjes v. Jawale Prasad(3). Aud,asregards our own Court, we
find the law lail down in substantia.lly. the sime terms in
Nooroodeen Sanih v. Charles Souden(d). Therefore, it seems to
me that law does not present any serions diffieulty inthe case.

Of counrse it must be borne in mind that we are dealing with
this case in second appeal and the question we have to cinsider,
and really the only question we have to consider, is “has the
learned Subordinato Judge found that the reputation acquired
by this partienlar brand of eigars—the Albert brand—was acquired
in connection with cigars bearing that brand which were manu-
factured by the plaintiff, or, in other words, has the public come to
associate the name of the plaintiff with that particular brand 7

Now let us just see what the findings of the learned Subordi-
nate Judge are. In paragraph 7 of his judgment he saya
“ PlaintifP’s cigars had acquired a wide reputation under thig
name thronghout India and he sold them by thousands and lakhs,
between 1887 and 18907 Mr. Govindaraghava Ayyar asked
us to regard that finding as morely a finding that cigars known
as “ Albert ” cigars had acquired a wide reputation under this
name throughout India. Well, if that be what th> learned
Subordinate Judge meant, it seems to me the reference to the

(1) (1808) T:L.R., 32 Cale,, 401 (2) (1897) LR, 24 C
) ) f )] LR, 24 Cale,, 364,
(3) (1908) LL.R., 35 Calc,, 311, (4) {1805) 15 Maé. LJ., 45’and 486,
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plaintiff is meaningless, What he finds is that the plaintiff’s
eigars had acquired a wide veputation. FHe seems to find that
these cigars known as the ** Albert” brand had acquired a wide
reputation asthe plaiutilf’s cigars and not mevely as cigars known
as the * Albert ” brand., That thisis what the learned Subordi-
nate Judge meant seems clear when we read this paragraph
7 by the light of his further findings in the case.

Turning to peragraph 8, we find “ plaintiff’s case is that his
sigars became famons under that name and that the defendant
should not he allowed to pub up his cigars as those of the plaintift
by adopbing the same name and thereby diverting his customers
and depriving bim of the profits which he might make by the sale
of his own ° ‘Albert’ cigars.” And then, in paragraph 12, we
find * taking the evideucs, oral and documentary, adduced in this
easc as o whole, there can be no doubt that plaintilf has succeeded
in proving that he was the {iest man in the market with the name
of © Albert™ for the cigars of his manufactore and that his cigars
had aeyuired o reputation assuch belore the defendant began to
pass off his cigars under the same name.” I think, therefore, we
have findings that cigars had acquired a reputation as cigars
manufactured by the plaintiff’s firm.,

Mr. Govindaraghava Aiyar has asked us to say that the
judgment shows that the learmed Subordinate Judge had not
addresssed his mind to that aspect of the case. Taking the
judgment as a whole, I see no reason why we should hold that
the learned Subordinate Judge has not considered this question.
I think this second appeal should be digmissed with costs,

KrisanaswaMi Ayvar, J. =1 agree. 1 am noet satisfied with
the discnssion by the Subordinate Judge of the evidence bearing on
the question as to whether the plaintiff has acquired a right in the
trade mark and whether the defendant has been guilty of an
infringement of the same. My, Govindaraghava Aiyar has asked
us tio send the case back for a further finding on the ground that
the evidence has not been properly discussed. But I think the
finding is clear, and it is not open to us to send a case back merely
because the Subordinate Judge has not discussed the evidence in
as safisfactory & manner as he should have done.
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