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.
Where the damages sustained can be assessed and it is below V‘A?gs

the deposit amount, it w111 not be forfeited. I think Srimiouse Sanzamixe

v. Rathanasabhapathy(1) is mghtl) decided. Afi’_i”
Under the Indian Contract Aet the vendor can recover ounly NI";”;BSA
the damages sustained by breach of contract and if he rescinds the .
. ApPAvO
contract he must restore the deposit. PADATACKI.

As in this case no damage has been sustained and there is no
plea to that effect, I wonld dismiss the appeal with costs.
‘Warris, J.—As my learned brother isin favour of confirming
the decree of the lower Court, the appeal is dismissed with costs.
Tle memorandum of objections is dismissed with costs.

APPELLATE CIVIL.

Bafore Mr. Justice Benson and Mr. Justice dhdur Rahim.

KADIR IBRAHI ROWTHEN awp oruers (Derenpayts Nos, 1105 1908
) November
AND FirsT aAvD Frrra DirENDANTS' REPRESENTATIVES ), 14, 15.
ArpELLANTs 1N SecoND APPEAL No. 466 or 1904 AND PETITIONERS IN
Crvin REvisioNr Prrmiox No. 118 or 1904),

2,
ARUNACHELLAM CHETTIAR AND 0ruERS { PLAINTIFFS AXD
Frrra PraxTirr’s REPRESENTATIVES), RESPONDEMNTS IN ALL.¥
Trusts Aet, IT of 1882, s, 86—Lease by trustes for term exceeding twenty-one
vears not void but only voidadle.

A lease by a trustee for a berm exceeding twenty-one yoars is not void and
illegal under section 38 of the Indian tiusts Acts, but only voidable at the
instance of the cestui gue trust.

SEconp Arrrars and Civil Revision Petition against the decrces of
H. Moberly, District Judge of Madura, in Appeal Suits Nos. 445
and 444 of 1802 and 51 of 1908, presented against the decrees of
T. Brinivasa Ayyangar, District Munsif of Paramagudi, in Original
Buits Nos. 3 of 1901, 21 of 1901 and 18 of 1901, respectivelr.
The plaintiffs in these suit were tho lessees of the Ramnad
zamindari under a lease deed, dated the 28th September 1899,
executed by the Diwan Trustee Rao Babadur Venkataranga Aiyar

(1) (1898) LL.R,, 16 Mad., 474.
* Second Appeam Nos. 465 and 466 of 190{ and le Revision Petition
¥o. 118 of 1904,
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in whose favour the Raja of Ramnad executed a settlement deed
for the zamindari on the 12th July 1865, The defendant was the
tenant and pattadar of the village Rajasingamangalam. The
lease deed cutitled the plaintiff to recover from the tenants the
arrears due by them to the zamindari till fasli 1308.

This suit was brought by the plaintiff to recover rent for faslis
1307-1309.

The defendant pleaded inter aiia (1) that plaintiff’s suit was
barred by seotion 42 of the Code of Civil Procedure Act X1V of
1882 as the cause of action arose along with that is 8.C. No. 582
of 1900 on the file of the Tiower Appellate Court brought against
the defendant for arrears of fasli 1306 ; () that as plaintiffs had
taken a lease for over twenty-one years the lease was not valid
under section 8 of the Indian Trusts Acl and so their title as
landlord based under the lease deed was not valid.

These coutentions were over-raled by both the Lower Courts.
The District Munsif’s judgment dealing with the latter was as
Tollows :

“The defendant’s contention is that, opposed to the law
enacted in section 86 of the Indian Trusts Act, the plaiutiffs’ first
lease deed, being for a term of 25 years (more than 21 years
allowed under the section), is legally invalid and tho plaintiffs
could not claim title as landlords thereunder and could not take
proceedings under Act VIIT of 1865 and collect- rent from tenants
It is not denied by the plaintiffs that section 36 of the Trusts Act
applies to their lease. The last paragraph of section 86 says ‘Hxcept
with the permission of a Principal Civil Court of original juris-
diction no frustee shall lease trust property for a termm exceeding
21 years from the date of executing the lease” Admittedly no
sanction or permission of the Principal Civil Court was obtained by
the trustee here for executing the lease deed of September 1899
to plaintiffs for a longer term than 21 years. 8o the whole question
is what is the legal and proper constraction of the words—no
trustee shall lease trust property for a longer term than 21 years;
in other words, what is the legal effect of a lease deed for 25 years,
such as the one in tho present case, whether if is illegal and invalid
in the sense that no legal rights coald pass thereunder, whether it
islegally void or only voidable. The scetion qunted above says
nothing ; it issilent on the point. By oxecuting a lease deed for
25 years instead of 21 vears, the trustes has simply exceeded the
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power given him by law. Whether this excess of power or
suthority invalidates the lease in toto or makes it valid as to the
term allowed by law and invalid as to the excess, or makes the
leas# only voidable at the instance of the beneficiary we bave to
consider. On general principles of law as laid down in Broam’s
legal maxims, 5th edition, page 177, wherein it is stated that a
lease for 20 vears by person cmpowered to lease for 10 years is
valid for a term of 10 years, the present lease may be held valid or
good for 2t years though executed for 25 years.”

“The provision in the ast relating to trustee’s power to lease
for a term of 21 years is intended solely, I believe, for che
henefit and in the interest of the beneficiury and therefore where
that limitation is transgressed by the trustee, the beneficiary may
avoid the lease or even ratify it, if he likes. It strikes me there-
fore that the lease for 25 yearsis only voidable at the option of
the beneficiary and not void. The words are “no trostee shall
lease for longer term than 21 years’ and not that a lease for more
than 21 years is invalid. They govern the trustee’s powers in
respect of the trust property and as tetween the trustec and the
benefieiary the former shall be liable to make good to the latter
any loss arising from the transaction. The provision of law in
question does not contemplate or was not intended to contemplate
any question of public interest and the protection thereof, nor is
based on any grounds of public policy, so that a transaction in-
volving a violation or tramgression thereof might be termed
illegal or unlawful, and no rights and obligations could pass there-
under. Such a transaction eould be regarded as ulfra vires the
trustee and not malum prohibitum. No authorities have been cited
and no arguments addressed by tho defendant’s pleaderin support
of his contention that the lease is illegal. On the other hand the
construction 1 put on the provision in Trusts Aot which is contended
for by the plaintiffsis the ooly rightand proper constraction is
amply horne out by authorities. Section 29 of the Guardian
and Wards Act contains a similar wording as to the powers
of a guardian to alienate the ward’s property. It says ‘he
{guardian) shall not without previous permission of the Court.

(@) mortgage or charge or transfer by sale, aift, ete.....oie

any, part of the immoveable property of his ward ar
(6) leuss any part of that property for an» terre excerding
- b years’
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“Tg avold any misconception as to the effeet of the words
¢ghall not mortgage &o.” or ‘shall not lease, ete.” sSection 3G
provides that a dispusal of immoveable property by a guardian i
contravention of the provision in seetion 29 is voidable at. the
instance of any other person affected thereby. The Trusts Aet
is a privale enactment (relabing to private trusts) and the Guardisn
and Wards Act is also a similar enactment. Almost similar words
used Dby the legislature in both the Acts have been thus explained
in the latter cnactment, though notin the former. Nimilar words
therefore in the Trusts Act already guoted must by way of
analogy be counstrved and explained in a similar manner and the
lease for more than 21 years should therefore be held ounly voidable
at the instance of the beneficlary who could be affected thereby.
The law laid down in section 30 of Act VII{ of 1890 as to the
legal eharacter of the disposal of ward’s property by a guardian
in contravention of the prohibition contained in scction 29 is
followed in L.L.R., 22 Madras, page 289, and LL.R , 24 Calculta,
page 671"

“ Again the words ‘he shall not be entitled to hbring the
property tosale’’, &e., in section 99 of the Transfer of Property
Act have heen construed, as making a sale brought in contravention
of the prohibition contained in the said svction only voldable and not
void, on the ground that the provision was intended only for the
benefit of a certain class of persons, persons who had a right to
the equity of redemption and not for protection of public interest,
nor as laying down a rule of General Policy (See Mayan Pathuti
v. Pakuran) (LL.R., 22 Mad., 348).”

“Fiually the Bombay High Court in Turner v. The Bunk of
Bombay (I1.R., 25 Bom., 52) have, in construing the words in
section 37 of the Presidency Banks Act (Act XI of 1876) which
run * The Director shall not make any loam or advance (¢) upon
mortgage or in any other manuer upon the security of any im-
moveahle property or the dosuments of title relating thereto , &e.,

beld that the Director’s transaction in violation of the
prohibition confained in the said seotion is not illegal but would
be only unauthorised and wrong or would be an excess of authority
88 against the shareholders for which the Directors would have to
be responsible to the shareholders or corporators in respect of any
loss occasioned thereby. In the originaland appellate judgments
In this case the English cases ars quoted to show that a transaction
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in vivlation of similar terms of a statute is not illegal but only
“gnauthorised and the distinetion befween what is unauthorised or
wlire vives in the literal sense, and what 1s illegal (malum prohibi-
tum®or malum nse) is pointed oub clearly and foreibly.”

{Tefendants appealed to High Court.

4. EKrishnaswoni Ayyar for P. B, Sundara Ayyer for
appellants.

T. Rangaramanujachriar for fivst to fourth respondents and
8. Srinjvasa Ayyangar for fixst to fourth and seventh respondents,

Jupeiaent.—We do not think that the suit is barred by section
43, Civil Procedure Code, Act XIV of 1882, The small cause
suit was not framed as & suit for the vent of fasli 1306. Tt was
based on an alleged entrustment of the paddy of the zamindar to
the tenant for safe custody. The cause of action therefore for
non-payment of rent in the present suib is different from that in
the small cause suit.

The appellant further contends that the lease under which the
plaintiff’s claim is wholly invalid and void hecause it is for a term
of twenty-five years, whereas section 86 of the Indian Trusts Act
enacts that no trustee shall lease trust property for a period excecd-
ing fwenby-one years cxcept with the permission of the Cowt.
He relies on the case of the Biskop of Bamgor v. Parry(1). That
was a case on the comstruction of the language of section 29 of
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the Charitable Trusts Amendment Act, 1855. Tt related to a

charitable timst and the learned Judge who decided it relied on a
decision under section 3 of Stat. 13 Eliz, c. 10, in which the
language of the statute is that the leases there referred {o are
 gtterly void and of non-effect to all intents, constructions and
purposes.” In section 36 of the Indian Trusts Act there is no
such declaration that leases in excess of twenty-one years are void.
Fach statute must be construed with reference to its own language
and scope. The Indian Trusts Act refers fo private trusts.
Section 86 is intended for the bhenefit of the cestui que #rust, and
this is secured better by treating such leases as voidable than by
holding that they are necessarily illegal and void. We are of
opirion that such leases are not void as being malum prohsbitum,
and illegal per se, though they no doubt are voidable at the
instance of the cestui que trusf. The District Muusif has dealt fully

(1) (1891) 2 Q.B., 277.
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with this question in paragraphs 11 to 15 of Lis judgment, and
we are of opinion that the cases quoted by him Swaye Pillui v,
Munisami dyyan(l) and Mayan Pathuti v. Pakuran(2) and Turngy
v, The Bank of Bombay(3), justify us in the view that we take ag
to the proper construction to place on section 30 of the Trusts Act,

‘We therefors dismiss these second appeals and the civi}
revision petition with costs.

APPELLATE CIVIL.

Before Siy druold Whate, Chief Justice, and dr. Justice
Krishnaswame Ayyar.

MAHOMED ESUF (DEFENXDANT), APPELLANT,
e
RATARATNAM PILLAIL (Praixrier), RespoNpant.®

Trade mark, infringement of—Essentials neceesary fo maintain

action for.

1t is settled law that a dealer in, or & manufacturer of a particnlar article
who adopts a name for thab article, whether the name be a gurely fancy name
or a descriptive name, cannot restrain another dealer frum using the same
ngme simply upon the ground that the article so named bas acquired a reputa.
tion, even though it may be that the public bave grown accustomed to buy the
article in qnestion only relying on the name and without examining the
quality of the article, For a man to be entitled to restrain asother from usicg
& particalar name with reference to a commodiby he must show that the public
bave grown tu assaciate that particulor name with himself as the wannfacturer
of, or dealer in, the article,

Borlow v. Govindram, [ (1897) (I.L.R., 24 Cale., 364), referred to. ]

Szeonn Appral againgt the decree of M. Mundappa Bangera,
Subordinate Judge of Trichinopoly, in Appeal Suit No. 93 of
1906, presenfed against the decree of M. J. Veeraragava Aiyar,
District Munsif of Trichinopoly, in Original Suit No. 321 of 1903.

The plaintiff sued for aninjunction to restrain the defendant
from passing off cigars of his own manufacture as the goods of

(1) (1899) LL.R., 22 Mad., 259, (2) (1899) LL.R., 22 Mad., 348.
(3) (1901) LL.R., 25 Bom., 52. * Hecond Appeal No. 36 of 1908,



