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Abdnr Ealiim, J., stating that lie would follow the decisioa in 
3 i l .H  C-E.j App. vii, ordered'the jury to he impanelled 

The Crown Prosecutor stated the facts to the jury.
His Lordship then charged the jury that, the case of the 

Crown as stated by the Grown Prosecutor being that the aeoused 
had renounced Christianity at the time of or some time before the 
second marria,fe which was contracted not according to Christian 
li+es but aceording to the ri+es prevalent among' Hindus of the 
class to which the accused, a Pariah, belonged, the offence of 
bigamy could not in law be established on the evidence and 
directed them to return a verdict of not guilty.

r̂ho jury returned a verdict of not guilty in accordance with 
sueh direction and the accuaed was acquitted.

A b b  OH 
Rahim, 3,

Emperob

A kto xy .

A P P E L L A T E  C I V I L .

Before Sir Arnold Whtie, Chief Justice, and Mr, Justice 
Krishnaswami Ayyar.

IN  THE MATTER. OF ARTHUR G-EBALl) NORTON KNIGHT, 1909.
December

P m ’m o K B s — A p p e l l a h t >  le .

Surety to administration bond— Right of Surety to apply for cancellation of bond on
administration leing comjphted,

A  surety to an administration bond canaofc, when the administration is 
complete and the bond becomes void and ineffective, apply to the Court to have 
the bond vacated and to be disohaiged from bis soretyaliip.

Thpra is nothing in the Indian Succession Aot or in the Rules of Practice to 
authorise Mich an application.

A p p e a l  from the order of Wallis, J., dated 1st day of December 
1908, passed in the exercise of the ordinary origiual testamentary 
jurisdiction of the High Court,

The facts for the purpose of this ease are sufficiently set out 
in the judgment.

D. M. 0. Downing for petitioner—appellant.
J u d g m en ts  (S ir Abe old  W h it e , OJ.).— This is an appeal 

from an order by Mr. Juafcioe Wallis refusing to direct the 
discharge o f , certain sureties and that the surety bond executed by 
them should be cancel'ed and held void.

* Original iSide Appeal No. ?1 of 1908.
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T ie  sureties were appointed under section 256 of the Saccession 
Act. Their bond provides that oiT the fulfilment of the conditions 
specified in the bond, the bond shall be void and of no effect.

I  have practically no doubt that in this particular ease the 
administration is complete and that the conditions of the bond 
have been fulfilled, and that, consequently, under the condition 
of the bond, it has become void and of no effect. That being so, 
I  should have been glad, if I  could see my way to do so, to make 
the order we are asked to make. But so far as I  am aware, there 
is no provision of law which enables us to make the order. The 
only rule which can be said to have any bearing' on the question 
is rule 47 U of the Original Side Eules: “ An application by an

^administrator or surety to vacate a bond or surety’s recognisance 
may be made by siimnions in Chambers.”  I  think that rule 
applies to an application to vacate a bond during the pendency of 
the administration with a view to having another surety appointed 
in the place of the surety whose bond is vacated. With regard 
to the substitution of sui’eties, the English practice would appear 
to be that the Court will not discharge an Original Surety to the 
Administration bond and allow another to be substituted for him. 
That was what was held In  ihe goods of Stark{l).

We have looked at the English Probate Eules, and so far as I  
can see, there is there no provision for making the order which we 
are asked to make in this case. I  ought to refer to a case to 
which our attention has been called— a case in which an order was 
made by Mr. Justice Boddam on the 13th August 3 907 on a 
similar application. W e are told by Mr. Downing that Mr. 
Justice Kernan also made an order under similar circumstances. 
The only observation I  have to make with regard to these orders 
iSs that orders of th,is sort, if made at all, would be made as of 
course. In all probability, in the case of thesfs orders, the.point 
was not considered, and the learned Judges assumed that they 
had jurisdiction. I  can only say with all respect, having con­
sidered the matter fully and having had the assistance of Mr. 
Downing’s arguments, 1 cannot follow the decision of Mr, Justice 
Boddam. Mr. Justice Wallis did not see his way to make the 
order, and I  do not see my way to say that Mr. Justice Wallis is 
wrong. The appeal is dismissed.

(1) (186a) L.R.I.P. & D., 76.
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E e is h n a s w a m i A y y a Rj j .— I  would like to add a few words as w eite , c .j 

the question relates to a martter of practice. I  am not aware of 
any provision in the Indian Succession Act enabling the sureties 
to make an application to the Court for their disoharg-e. Mr,
Downing has called our attention to none. Indeed I  am not 
aware of any provision in the Act authorising the administrator to 

mafee an application to the Ooui't for an order of discharge or for a 
declaration that the administration has hecome complete.

I t  seems to me that the principle of law is that as the bond 
hecomes roid on the happening of a condition it is allowed, to 
work itself ont on the happening of that condition and, if. as » 
matter of fact the administration has become complete in this casBj 
the hond becomes void. I f  it is not, the bond is in force. There 
is no need for the Court being inyited to make a declaration on the 
subject. I  agree in the order of the learned Chief Justice.

Sir S . C. King— attorney for appellants.

A P P E L L A T E  O IY I L .

Before M r. Justice Wallis and Mr, Justice Banlzarcm-Mair,

NATESA lY E E  a n d  a n o t h e e  (D e f e n d a n t s  N os . 1 a n d  2), 
A p p e l l a n t s ,

APPAYU  PABAYAOHI ( P la e n t ik e ’) ,  R e s p o n d e n t .*

Conti-aot A ct IX  o/18'72, ss. 55, 64, 73, 74—Bighi of party to recover deposit, 
forfeited by terms of contract,

J. entered into a confcraofc -witli B for the purchase of laads belonging to the 
latter for Es. 41,000. Of this amount Us. 4,000 was paid in advance, Rs. 20,000 
was agreed to be paid hy means of a mortg-ag-e and the halauce before the 24th 
May when the conyejance was to be executed. The contract proTided that the 
Rs. 4,000 was to be forfeited i f  there was any delay on the part of the vendee, 
I t  was also stipulated that the vendor was to execute the conveyance either in 
favor of the purchaser or those nominated by him. la  part performance of 
this contract, a sale of a portion of the lauds was effected in favor of M  on the 
28th March. Just before the day of payment, B gave notice to A that if the sale 
was not completed on or before the ag:reed date, the contract would be avoided, 
A  failed to perform the contract before that date. Subsequently B  soH the lands 
to third parties and realised Rs. 1,500 in excess of the price stipulated by 4. A 
brought a suit for specific perfonnaace of the coatraot or, in the alternatiye to

1909. 
August 6,9. 
September 

21.

* Appeal STo, 131 of 1907.
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